
THE EUROPEAN I;:LECTRICITY REGULATION FORUM

FLORENCE
FEBRUAR Y 5TH AND 6TH, 1998

Introduction and Background

TIle Ellropeal1 Electricity Reglllation Forum (EERF) \\'as set IIp and org.1nised by DG xvn of the
Ellropean Commission in conjlU1ctiol1 \\'ith t1le Robert. Schllman Centre (RSC) of the Ellropean

University lnstitllte (EUI). The objective \\'as to pro\ide a nelltral and informal EU level
frame\\'ork for discussion of isslles .and excl1ange of experiences concerning tl1e implementation of
tl1e EU Electricity Directive (96/921fEC)

Thedirecti\'e sets out the general frpme\\"ork and principles for the introduction of competition in
tl1e industf}', but, in line with the principle of sllbsidiarity, leaves much of the technical and

pr;1ctical details of implementation open to national interpretat~on, The Commission has explained

tbat EU harmonised rules cannot be further defined or set do\\'T1 at an)' greater lever of detail than

that already incilided in the directi\'e, At tl1e same time. however, DG X\ 11 emphasised the I
ilnportan~e of its- role in providing a frame\\"ork fo! I managing co-operation and co-ordination
between U1e Member States in this relativel)Ollncharted are:!, and that Lh.JS is a ke~o priority. \vrule
afom1al structllre for official meetings bet\\"een national authorities is already established in

Brussels,tl1e EERf 'frame\\"ork in. Florence \\"as set lip to pro\ide an essential complement to this

by pro\iding a platfo'm1 for more iryrom1al disCllssion and the open exchange of experienceo It
also allo\\"s for broader participation," inciliding representatives from industfJ", consumers -and

coinl11ercial experts ~s \\"ell as p~rticipantsfromolltside the EU.

~

The first meeting of the forum, chaired b). Professor Ehleml~nn (fonner Di,rector General, DG
l\!). \\'as held at the European Universit). rnstitl~te in Florence on t?e 5th and 6th of February'
1.998. Participants inc1ud~d senior representatives of national regulators or ministries responsible
for electricit), regulation, the EU Director General for Energy, .Pablo Bena\ides, European
Conm1ission officials (DGs X\ 'II and I\ (). representati\'es of the electricity industry: and of major

"'rtT'f 1.(',.; ..',..."--,1.T".:..lr...'.T...';'..I.'

and i\ol"\,'ay, 'lhe mal.J\ areas address~d, b~' to;; forum co"ered tranSI1USSIOI\ prIcing metl1ods and

cost accolU1ting. treatment ofancillar:-" ser.lces. non-discrimination and 1mblmdling. and treatment

of pllblic ser.i<:e obligations and en\lrol1n1ental 'costs' in a pro-competiti..'e environment
Discussichs and presentations centred on t\\"o key. and related challenges for the Member States:
(i) implementing an effecti\'e, efficient and \lable regulator)" frame\\"ork for introducing

competition in tJ1eir diverse national electricity industries; and (ii) ensuring that emergin~

differences in domestic approache~ to thjs do not create barriers to t1e establishment of an ELJ

,Internal ~larket in electricit~, pro..lsion,

This meeting concluded \vitl1 unanimous agreement on the ,succe5s of the fo1l.lm and on tl1e
in1portancc of its continuation, There \vas clear consensus that ~e Ell'} pro\ided a lU1iquely'
appropriate sear for the EERF and that their meetings should be organised in F'\orence, in
co~junction \\'ith the RSC, ever]:' S\X months, Suggestions for refom1s concerned mainly the need
fbrbroad~rpar(jcipation(inpattitlirar from the industl)' and their end users) and the advantages
pf lea\ing more time for open and inforn1al discu'ssion

The ne'"t meetingQf fueEgRE is scheQuled for October 1998.
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r...lr Green introdllced the Sllbjectofthe first session: "transmission pricing and ancillary services"

He noted tl1at this \vas a very' complex and "g.rO\..n-llp" topic

LPresentati-9M

i\tr Ur\vin tl1en gave a brief over.;e\v of developments in the 1J1..: since restructuring of ~e

electricity industr)' in 1990:

\\1l\ 1r Unviri then ,vent into more detail regarding the rules governing the transmissiop net\vork
system in the UK, He stressed tl1e flmdamental role of the transmission system (and the rules
,vhich govern it) for tl1e establis'hJ11ent and maintenance of competition in the energy industry' as a

whole He explained that the L"K \\ 11ite Paper had established the concept of the "transmission
company" and set, dO\\l1 the statlltory' dllties ,..'hich are included in its licence; Obligations are
based on principles of transparency, open access and non-discrimination, Transnlission prices -

the actllal charges ,vhich the generating companies and suppliers pa: for llse of the transmission
net\vork -are controlled by reglilation and follow the RPI-X formula \'ariations in charges are
based on calclilations of the (local) imbalance bet\,,'een demand a.'1d generation. Rebates on
transmission charges are available in order to incite investment in generatioR in the more remote

zones

~,f~~'



l\lr Rudiger \"inkler (\'ereinigting Deutscher Elektrizitats\..'erke e\') \..'a5 the second speaker of

the morning session He explained that tlle Gem\an electricity market \..'as not yet opened to
compet,ition and that many of tile ideas for legislation / regulation \...ere still in draft. form, l\lr

\Vinkler described tlle proposed principle that transmission remuneration be based on a t\vo tier

s)'stem of charges: the major part. covering transmission under a certain threshqld of distance (e.g

lOOkm) \..'ould bc subject to a flat rate charge (X D-marks per K \\"> Ho\...ever. for transmission
over greater distances tile charge \...ould be distance sensiti ve l\ Ir \\ 'inklcr pointed out that this

proposal for a'distance sensitive component was already the subject of strong criticism,

Follo\...ing this presentation. i\lr Jan :\lagnusson (Svel1ska Krafu1at grid lltilit~., Sweden) took the

floor, He first emphasised \I,'hat he presented as the "key factors" for sllccessflll reglllatory refom1
of national el~ctricity markets. and pointed to tl1~ t\I,'O main examples 'm fllnction': Nor\vay and

Engiand'\\'ales, "Politicar ambition" \I,'~$ cited, as the first key factor Other factors incilided: a
national grid company / ISO \I,'hich is "independent". "technicall~' competent" and "a dri ving force"

for competition, Legislation shollld establish third party access (TP A) \I,'ithOllt negotiation, There
needs to be a nodal tariff for all net\I,'orks, a nelltral "balance ser\;ce". no net\I,'ork constraints for

market pla~'ers, and an ind~pendent "bJlance settlement". The market place shollld be "fair,'orderl~. 

and liqllid",

le-elol:i\lr i\IJgl1Llssol1 \\"ent on to prc

Swedish electricity market:

of the backgro

lents 

in tli~

ide

The grid company. Svenska Kraftnat (S\'K). and tl1e separate generator. \'attenfall, were
established in 1992, and the national transmission net\,ork was opened Foreign links were opened
up in 1993. Bet\,een 1992 and 1995 the electricity act and the trading e"(change \,ere investigated,
resulting. in 1995, in tl1e modified electricity act \,hich established S\'K's system responsibility
and a "point-:of ~olmection" tariff (or nodal tariff) on the national net\,ork. The system authorit).
vested in S,K incll!des t\..:o main elemel1ts: "i""et\,or,k Operation" (connectiqn agreen1ents at botl1
n:ltionat al1d s~lbsystem -company- level to the transmission net\,ork) and "Electrical Balance"
(balance co-ordinatio~ \vitl1 conm1ercial companies \,iU1 balance responsibility. governed b~'

balance agreements).
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market cross".

The other \\'as the success of the ~ord Pool market: He explained the m
split into t\\"o parts There is a spot market \vhereby eleCtrictt~. is sold o.
This deflr.es the real time price for eleCtritit), \vithin the Kordic s~'stem.
longer tenn trading \\"hereby bllyers and sellers can seCllre a price thr~
represented the 2 elements of the market dcscribed arc manifested as a "(



The market is still volatile and immature. i\lr i\fagnusson said. bllt it IS improving rapidly and

there is mllc!1 confidence amongst the main traders Currently ~round 20~ 0 by vol lime is traded

within Kord Pool \vitl1 rapid expansion expected in the next year or t\\'O He said that co-operation

between the national grid and the systen1 operators \vas crucial to the flmctioning of the electricit:

pool and the n1arket as a \..'hole He also noted the possibility of a merger bet\veen the national

grids in tJ1e ~ordic systen1,

[n conclusion i\lr i\lagl1l1sS0n made the point thar Europe does not need stIch an. "exchange" (or
"market place") in ever)- EU Member State For the best flU1ctioning of tl1e Ellropean market as a

\vhole tl1ere sholiid be "a fe\,,- exchanges" \..-here electricity woliid be centrally traded- Another
important development \..-oliid be "benchmarking" of prices between national grids

1l1e next speaker was 1\lr Tim Russell. Grid Issues Manager at l"."ational Power PLC in the UK
His pres~tation \\'as entitled "Transmission Access: \\ nat a Generator \Vants -\Vhat are the
Isslles""

firstly he addressed tl1e isslle or defining the scope of "transmission acc~ss" and "transmission

pricing", e\;plaining tl1at, depending llpon the market lUlder investigation a varied blend of network

hardware costs, ancill.3r)' senices and "energy costs" \\;11 appear in tl1e "transmission price". By
\vay of example t\{r Rllssell described the FERC 888 t\{andatory list of components to be covered

in tl1is price.

!'-:e:-."t he addressed the question of \,hat generators want as regards transmission prices: i,e, the:--
should be cheap. prediCtable, transparent, involve 10\'" transaCtion costs and' be

non-discriminatof)', ?\1r Rltssel1 \,,'ent on, to explain how stich demands may be met by the polic~'

frame\,,'ork: He sllpported the establishment of a de facto pllblished tariff instead of simply a

negotiated TP A.

He also argued tllat transmission access agreements should not tie a particlilar generating station
to a particular customer, There should instead \:>e a system of separate contracts for generators to

connect to tlle systems, distinct from tllose for demand from the system. This \\'olild allow for
minimun~ transaction costs in 'parmer s\vapping" bet\veen pairs of eligible customers and
indep~dent generators Separate ~harges for generation and demand "recognises reality and

!.!

f
l

IAs concerns the requirement of non-discrin,jnation, ?\1r Russell chCillenged conventional
as,sumpricns about u1e definition of "discrin,jnation" in particl,llar gi\'en the (nom1ally accepted)

distincticrl (at least in other sectors) bet\\'een price and vallie. \\"11ile the latter remains constant the

fom1er r:13~' change greatl)' according to time or location. "Clearl)' any different treatment of
customers requesting identical senices at the same time is discriminato~'.. [but outside this] what

is and \...h3t is not discriminator)' is ver:' much a matter of philosophy".

In his dls.:ussion of u1e "flU1damental issues" of transnussion pricing, ?\1r Rllssell pointed out tI1at

tl1ere are u'1ree basic objecti\'es for the mechanism: economic effIciency. revenlle recovery'
(fairness) and eq\.lit~, (political acceptability). He explained why these objecti\'es are so often in

conflict bl!t Jalso stressed that "\\"hatever the balance bet-..veen economic efficiency, fairness andequity. political acceptability is the most impor1ant of the hllrdles." .

In addressing' the 'efficienc~J issue of promoting long term (location) and transnussion (net\vork)
investme:"'., decisions. i\lr Russel1 questioned \I,'hether or not the EU Directive implied an
'obliga~i~n to invest' in certain circumstances, \\11ile 'lack of capacity' is listed in the directive as
an obje:'ii.e reason for refusal of an access request to ~e transmission system It also sets dO\\11
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Bauer proposed the follo\ving cost principles as essentiaf

Transparency
Capacity as a basIs for price variation i.e. tariffs should be K\\'Hr related
Price independent of distance ,.

Encourage efficient use ,of grid not investment in newirifrastructure



The ne,t speaker was i\Irs Maria Luisa Huidobro y Areba from tJle Spanish Compania

Operadora del Mercado Espanola de la Electricitad n,e speaker t; r5t preSetlted the frame\li'ork of

regulation as set dO\\11 in Spain's 'New Electricity Act' which was appr0\'ed in November 1997
n,e 111ain points OftJlispresentation included the following

General Liberalisatiol1 Framework: Gei1eration and retailing to become full~' conlpetitive activities
\;a a phased regulatory' process to be implement~d over tJ1e n~XL \.O"':-'ea':s, Access to transnussion

grids and distribution network to be opened up to ge11erators, ret.1ile':5 and eligible customer$.

Competition to flmction thrOllgl1 tJ1e introdllction of a spot marker (suppl:-' and demand bids).
re~ogJ1ition of explicit bilaceral contracts and increasing bolmdaries of conSllmer eligibility:

Restructuring (i) legal 1mbundling of generatiQ!1 and distribution b:' 2000: (ii) creation of ne\\'
ind~pend~'1t agencies -"the t\larket operator" (responsible for ecor,omjc;management of the
system. 1~latclling suppl)' and demand on rile bidding market) and rI.1e "s)'stem operator"
(responsible for techniral management of the s)"stem and maimairung le\'els of quality and

~afety): (iii) Grid O\\l1er REE designated as system operator in transitory' pro\ision.

Privarisation: reduction of state's role in the electricit~. sector with prJgressi\e s;:1le of state held
capital 011 the Spapish stock market

'Generation 

acti\;t),: tra!1sactions to: be conductcd eiu1er t11rough e,eCtricit~, pool or bilateral

trading (i) Tl1e bidding market -i\ f3rket Operator m3tclies up bids from u1e demand and
produqion side of the Ina,rket, ,~ci.llaf)' ser\1ce (guaranteeing quaIJr~'. safety and co-ordination
of suppl)') run. b}' the System Operator (REE), {ii) Bilateral trading -ulis co\'ers both physical

and financial contracts bet\veenproducers and eligibI~ consumers
\

Retail market: Choice of supplier .for 'eligible consumers'. Eligibili1:' tob~ e,xpanded in four

stages depending on cdnsumption (tq9S=> 15G\\l1, 2000=>9G\\ h, 2002=>5G\\11,

200~=>IG\\11. 2007=a\l.), Ane\..' categor). of eleCtricit), 'retailers' (autllorised for specific
geograpruca1 areas) \\'ill be progressi\'el~' introduced as tile ~on1petitive mark~ expands.
Retailers \..'ill bllY eleCtricit~'and re-sell" it to qllalified consllmers in competition with th~
traditional distriblltors, In tile transitional phase {lmtil 2007) L"e existing distriblltors will
continue tQ enjo\' their monopol~. on sales to non-eligibleconSllme:-5 011 the other hand the,'

needs in tJ1eir geographical area.
IH

ill
Stran~edcosts: During the tral1sitional (10 ~'ear) period electricit:-. co:1lpanies will be entitled to
pa)T1lent of "costs of transition to competition". Ths represents a fixed remlmeration (according
to maximum threshold fixed for tile full 10 year period) and will be f,ilanced, not by the market

pla~'ers. but out of the electricit~. tariffs paid b~' all consumers.

After presenting this background. i\trs Huidobro focused in on &,e p:-actical and administrative

details ort.,e electric energy production market in Spain. She. described the t"a.~ks of both the

Comparua Operada del Mercado S.A. and of the SllppOI1 compan~. for market operation. She

exp)ained the daily prodllction market system as concerns offers (generator sales I client

pllrchases). matclling (the eleCtronic procedure is adapted to both 'simple offers' and 'complex
offers' Y and reslilt (base generating schedule and hourly marginal price)

regaras re\.lLllrements at and bet\\'een each 'level' (commlmications. \\"IS ser\'ers, databases.

applications and internal users),
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'" There are t\\"o key steps to refOrtll: (i) separation of transmission fror

(ii) establishment of open and transparent \\"holesaletrading arrang,
generation and suppty andnents

Ie transmission and the energy' larke! should be integrated

oCT pricing and contraCts m it be transparent

[he last presentation of the day \\'as gi\'en by i\lr Jall1eS Barker ofL"S la\\' firm. Barker, Dllnn c.~

Rossi In.: He spoke about tl1e US e.xperience in reforn1 of electricity markets. He argued that the

Elf states. at a relatively earl}" stage in developing the structures and principles of such market

regulation could learn much from identif}ing the various advantages and disadvantages of the

existing lS frame\\'ork and should col15ider carefully how to a\:oid its failllres and pick th~

elem~t5 of success.

His m3in

'hea..ines
nil nr"r~'

:riticisms 

of the US system \'
of the US regul3tOI). frame\\"o
and 1eg.1.\ procedure is e.xces

,'ere concerned \...ith the comple...Jty, inflexibility and
rk \\ nile basect on legitimate principles, the emphasis
,sive and creates barriers to efficient commLUlication



bet\veen markets and their regulators On the other hand. i\fr Barker suggested that the EU could

benefit from follo\ving those states who had successfully lowered consumer prices. and introduced

effective competitiol1 A critical element in such achievement. he argued. \\'as to allow the

regulator to establish transparent and standard tranmission prices.

i\rr Barker staned off b~' explaining tile paniclilar con5titutional and jurisdictional problems in the

US. There is a patch\'v'ork of different rules in tile 51 stat~s a5 regard5 retail regulation

i\.rean\'v-llile. at tile federal level the Federal Energy Reglilator)' Col1\nlission (FERC) addresses
\'v'holesale reglilation 1".rr Barker empha5ised the tensions and overlap5 bet\'v'een the jllrisdictions.

tl1e e:\1reme diver5it~. bet\'v'een different states, and bet\..'een the states and tile federal level. as

concerns the ways to encollrage open access markets. treatment of "stranded investment" and

timing and metllods for introdllction of both retail and \'v'holesale competition He sllggested that,
give!) u1e comple.xity. overlaps and risk of in~fficienc~' inJ1erent in t\..o tier reglllation of markets.
t\'v'o-tier structures ShOllld be avoided a5 mllch as possible in the EL. or at le3st "h3ndled \vitJl
e.xtreme care".

He tl1en \...ent on to describe and explain some of the key problems concerning tlJe nature and

structure of industl)' itself in the US conte,'!: the majority of tl1e electricity lltilities are botl1

verticall~. integrated and privatelyo\\ned, This creates tl1e dilemma that the pla~'ers neither want
to divest nor can tocy easil~' be forced to divest \VithOllt risking breach of tl1e US constitlltion

concen1ing confiscatiol1 of pri\'ate propert~.. 1"!1is leads; arglled ~Ir Barker, to tl1e flmdamental
conlmdrul;1 "how to create perfectl~' competitive 111arkets \vitJ1. verticall~' integrated utilities?"
FERC re\.lllires open access for \\"holesaie tradjng btit divestiture is not reqllired and obligations as

regards ftmctionallmbluidling are linuted.

Another industry. prob!enl discussed \vas "stranded investments" (risk of non recovery. of
investments made by priv3tely o\...'ned utilities due to tough pro-competitive regulation of access)
There are also other in1port3nt 1eg-1! prob.lems. concerning aspects such as pre-existing contracts
and transmissiOl1 rights for mLulicip31ities uldeed. i\ lr B3rker described tl1e, are:3 of e!ectricit),
reforn1 as a "Ia\\y"ers paradise".

The speaker identi,fied t\~.o ke~' requirements as regards tl1e effective management of competitive

electricit~, markets:' (i) Independent' Governance and adequate i\farket Sur\'eillance; and (ii)

i\fr Barker tJ1en proceeded to explain and identify the difficLllt problems \\'hicl1 ~merge to protect

the legjtimac)' of the process b)"\\i1ich regLllators and their markets ma)' commlmicate. ~ general.

he ~rg...:ed. and \\'itJl tJ1e oPPol1LUlity of tJ1e benefit of hindsight The EL' shoLlld regard the US

regula:or:' experience as an extremely interesting and positive model as concerns the key
princl?les and objecti\~es \\"hich they recognised long before ELlrope, as the essential bedrock of
fair and effecti\'e procompetit\'e regLllator:-." oversigJlt of certain market sectors,are needed ,to

under!:' pro-:competitive regard tile US ~tT.empts to create LUlprecedented regLllator}', legal and
instLltion~1 frame\,,"orks to SLlppOrt ne\v ideas aboLlt markets and competition. as courageoLls bLlt

(lmderstandably) leadin to mecharusms and instruments \vhich are often inefticent and, in the

e:-."trerr.e. simply Ilustaken" The regLllator}' f.'iilLlres are execcerbated b:" the lack of flexibility bLlilt

into t.1e bulk of s~'stem so that many rules and process are becoming outmoded, or even

anachrcrusticin order to respect the ne\\iy articLllated principles of independent, neLltral regLllators

and strict tral1spc;1rency of process concerning interactions between conm1ercial po\\'er and public
authonty contained man actuall~' resulted in '

;". 

..-\ny proposals for

ing hea\y' regulator)'

F-or e\3mple. he described the US problem of o\'er emphasis on "due process
impro',e:-:1ents and refom1s -ho\vever urg~nt -need to p3SS through 2:1 e~st



frame\vork with its set structure of strict rules of process Established some time ago this process
is often accused of being anachronistic It also tellds to be lmnecessarily tim~ consllming and

e.xpensive, and makes it extremely difficllit for polIcy and regulations to adapt appropriately to the

d~l1an\ics ofa competi.tive market. In this collte.xt !\Ir Barker stressed that th~ Elf should make the
most of the bel)efit of having a relativel~' 'clean as concerns the establIshment of institutions.

structllres and rules of process for pro-competitive mJrket regulation or over5ig/lt of its ne\v/;..

/iberalis~ markets

He proposed tJlat while regulatory' refoml in the EL" should seek to a\'oid the pitfalls and

disadvantages of tJle US regulator)' framework, it should a1,so recogIli5e tht' critical factors
lU1derpiru1ing the successful aspect5 and ad~'antages of tile US model For e,xample, in order to
establish eft'ective regulato~' 0,,'ersigl1t for tl1e introduction of competition their electricity

marker5. the EU i\rs need to introduce stronger principles and mechJnisms of independenr

go\'emance -an essenria! cl1aracteristic of US regularo~' agencies,

i\lr Barker also emphasised that tIle EU sholud recogIlise tllat there \ver~ generally good reasons

b~hind the initi~tives to estabfish the set of rules of 1cg31 process and the 111)riad institlltionai

safegllJrds. They \vere set lip to protect the essential principle of 'independent' governance in
mJrket reglilation,blit lU1fortlulately tile resluting safegllJrds have beconle lU1neCeS5Jriit pedanti'c.

..1u1 il11mediate problem in t!1is context, and one ,\\11ich needs to be llrgently adl.iressed within th~

l\ IS reglliatol)' r~forn1 fran\e\\'ork, concerns t!1e dilemm:1 of ho\\' the regl)lator}'bod!' can maintain

bot!1 adeqllate infom\ation flow from stich a compl~x market at the same time as ensuring

independence from tl1e market 'players. l\lr ,Barker e.xpIained the basic conLtndrum: If an
institution charged with market sllr\'eillance is sll~cientl~' separated froni cl1emarket as to enslire
its independence from tl1e market pl,ayers it will become extremely difficlilt for it to maintain the

necessar}' ftO\\' of kl'1owledge and expertise to keep lip \\'ith market d~\'elopments. If, on the other
'hand, the reglliator depends too hea\il~' on the market operators thems~l\'es for SLICh infonnarion
tl'lis poses a risk of 'regulato~. captllre', \\'f1ereby the most influential m;rket. players. may gain
inappropriate influence over the regulato~' decisions \..'f1ich affect th~m .

In tile US. the reaction to this dilemma concerning i,1fomlation flo\\. and relations between the

're.Q.ulators' ~nd the 'regulated' has: linfortlmatel.,'. resu!red in the exce55i"e ~ro\\th of a hll.ge

.; -' -..'. '- I '- ; '" "',-.°.' .'.' -, 0, 0
safegllards. The process of COnln1l1rucation bet\\Oe~l tJle market and its reglilator involves ari

various steps and many professional "intem1ediaries" , The process has become so dra\\11 out and

complicated that it 'often reslilts in dilllting or distol1ing'the substance of both tJ1~ problem being

commlU1icated and of the effecti veness of the reglllatory' reaction, 0

\\l1ile ~ lr Barker stressed the impol1ance of establishing ma.~mllm transparenc~. of ir;tfonnation

and process in relations bet\\"een market pla).ers and tile allthorities, he arglled that this could be

achie';ed mllch more efficiently and \\"ithOllt introdllcing such anunnecessaril~. cl!mbersome

s:.stem of safegllards asno\\" bllrdens the US policy process. [t is critical that the EU Member
States recognise tile impol1ance of tile ne\\' frame\\"orks and processes \\"ruch are developing which

will structure the relations and infonnation flo\\" bet\\"een, on tIle one hand; those authorities

aiming to establish the fair and efficient reglllatory. conditions for a competitive eleCtricity market,
and, on the other. the eleCtricity indLlstry' players whose conul1ercial interests and investments are

significantl}" pllt at stakeb}' tlleir polic}" decisions. He llrged the EO to take ad\.antage of this
shol1 \\indow of oPPol1lmity to be innovative and flexible in developing ne\\" sollitions to the

dllenm1J (lip lmtil no\\" considered a.\most excillsivel~' in tI1e US) of the "right' relationship bet\veen

tl1e regLIlJtor$ and the reglllated I



f\tr Barker suggested, for example, a two tier solution The first tier would be based on the
pril'lciple of "stakeholder participation" (i e involvemel'lt of the industf) in the development and
modification of market operational rules which concern their' commercia! interests Proposals for

refonns or changes \vould be put to a second tier \..'ith final authority for policy decisions: This

\..'ollid be a separate, and flll)y independent board which \..'ould be ad\ised by 'nclltral' experts

from tl'le Independent SerVice Operator and ;\tarket Administrator.,

The key point T\tr Barker emphasised is that ~tS states are in a position to direct elements ofthei
0\\11 refornls towards the successful aspects of tI1e uS regulator)' model. \\'hile learning from its

f,ailures 111 particular, T\1r Barker str~ssed that effective market reglilation can be achieved

\vitl10llt the disad\'antages of a hea\)' and complex reglLiatory' frame\\'ork

~lr Barker also lmderlined the point (introduced pre..10usly by Mr. Russell) tl1at, as concerns the
substantive and institiol1al details of the rules concerning comperitve p'ricing and other terms of

access, there is no lmi versal "rigl1t ans\ver". Electricity is a complex market \\"here many critical
requirements of successful pro-competitive regulation are deeply embedded in t!1e pre-existing and

l1istoricallocal conte:-.."t. Diverse political. geographical and economic conditions affect the current

structure of the industr)' and aoconstrains t!1e \V3:'.S it can be reforn1ed .Thi s assertion leads to two

important points:

1l1is is a complex market l,t \\'as repe3tedl~' emphJsisedt11at there are no ,lu1i\!ers31 requirements
defining the 'right' regulator:..' solution for implementing a pro-competiti\'e polic~. in the electricit~'
sector, 1l1ey will var)' significantly and p.rofolu1dl)' across the MS of the EU Constraints on the
\iabirit~. of certain regulator)' solutions as \vell as those influencing their actual effectiveness are

ii)herently embedded in particular domestic characteristics, l\lost importantly the specific

politicaf. legal and geographic conte:\."t as \vell as. naturally. the existing structure of theelectricit~.
,ndustr:-', .

,.ost seemed to agree \vitl, the argument. it ultimately posed a central dilemma to the fortin'
\\11ile

Ontlle one hand. tllis assertion highlighted tl1e necessity of respecting the sllbsidiarityprinciple in
tl1e conte~"t of implementing tl1e EL7 electricit~. directl\'e, It implies tr,at a certain tl1reshold -

corresoonding to " Ic\'el of detClil in the actllCl.!. subs'((!nce of the rules "dODt{'d wd the instituti°!1~!

butalsi aken one.

lpossible 

aStates. should be considered ot 01i\lemb

On the other hand, a large number of participants \\"ere also concerned tl1at the EU directive left
too much open to national discretion and tl)at the resulting regulator:-. di\"ersit~' between the:
!\iember States represented a threat to the central goat of the directive: -n1at is, the creation of an

EU Internal i\larketin competitive electricity pro\ision. In this conte:.."t it \\"as argued that stronger
ham10llisation between regluatOry' frame\\"orks \\"a5 needed in those areas \\"hich effect cross
border trade and market entry'. Certain regulato~. a Sji11ffietri es , .already e\ident from the
presentations of the de\'elo'ping regulatory.frame\\"ork i!'\ various 1\iember States, \\"ere identifIer.
as likel~' to result in distortion of competitioh bet\\"een certain Member States and.:or representing
cross-border barriers to entry. Alo!'\gside worries about the effects of regulator:' divergence, there
\\"ere concerns that, in order to allo\\' for the creation of pan-European net\\"orks there w.as a clear
need for greater con1ffiitments bet\\'een tl1e 1\iember States as. re'Zard5 co-ordination and 'co-
operation ~o establish clearer, more coherent principles concerning ; range of un591ved teclu1ical

and legal issues \vhich currentl~" block the dcvelop",ent of competitive cr05s-borde:r electricit~.

transmissions al1d ser\ices



There is clearly a point of tension bet\v~en the argument which stresses the context specifi:c

requirements of the' right' regulatory solution, and that \..:hich emphasi.ses the risks of regulato~:

asyn\metries bct een i\fember States as regard~ cross border competition and the single market
go~1 i\fost pal1icipants would probably agree that bodl points are impol1a.nt and that they need
not necessarily be seen as contradictory. Rather dlan oppo~ing each other. the t\,,'o con~ems migllt
be treated as legitimate priorities' hich need to be appropriately balanced in an~: consideration of

disputes \vhich are likel~' to come up in this context.

A central issue of contention \vill concern tile identification of those elements of regulator)'
refornls which \\'ill ine\;tabl:-' vat)' across 1\Iember States according to the demands of diverse
national conte 1s, and those elements ofregulatbry'Sjll1metr)' \..'hich are not dictated by Immutable
domestic constraints and rep resent barriers to trad~

Further, he emphasised tllat t11e optimal regulator}' solution \\'ill va f)' not onl~' across space but
also over tirile. 1l1US, tlle speaker adl,;sed, polic~' makers should be "humble" in their decision

making, and ensure tlla:t f1e.\;,ibilit~'is bllilt into tl1oe reglllator}; process.

In presentation and disCllssibn of di'r;erse 'models' or experiences in dealing\\"ith tllese challenges

i\rr BJrker drew on examples from California. Alberta, ~e\\: EnglJnd (NEPOOL).

Pennsylval1ia-~ew Jersey-i\raf)'land. i'-'e\\" "ork as \\"ell as Canada, England and ('\v'ales, Ne\\"
Zealand and Alistralia.

Regulators Round Table Discussion

Chaired b)' i\lr ClaLls Dieter Ehleffilann \vith i\ fr Garribba (Italy),l\1r \ '3sconcelos (Portugal), l\fr

Ferdanez Ordonez (Spain), i\fs Gabrielson (S\veden). i\1r Rajala (Flnl:tnd), t..1r Kragelund

(Denmark), Mr Moen!~or\\'ay), i\lr Kelly (US) and speakers.

The main focus ofdisCllssion \vas Tran$mission Pricing llle main issue) raised \vereconcemed
\vitl,. tile ine\1tability of di\:ersit~. in domestic regllIato~. framework$ on tile, one hand, and the

demands of an EU\\'ideintemal market. on the other

I. HOI!'" al1d lIo}!' much, shOI!ld tral1sm~ssiOI1 priciJ/g be regzi/afed?

"[he first pri9rity is to esr.ablish greater transparenc~'. clarity and ~o\...lec?,e ,Spain)

1l1ere is no \vinning model (Ital:-")

Once a competiti\'e market is achieved there should be no need for regl!la~ion set do\rn in advaI1~e

as con.:ems pricing. Bllt special transitional rules \vill be needed for a period. of around 5 years.

in particlrl.ar to protect the consumer (S\veden):

1\'ational particularities such as geography and political con1mitment to en\;ronrnental goals are

important In Detlnlark there is a critical bottlet1eckbet\\'een East and \\'est It is geographical

position, not distance, which direct the level of, the transmission tariff. There is also a high public
service obligation and environmental tariff (Denmark),

The ~o[\\'egian system is a success stol}', It is where the rest of the EL" iSnlo\ing, Membership
of NorpooI is in demand, It is a modem e,xchange -efficient and transparent, Transmission and
distribution pri~es are listed on the \\'eb, There are no transaction costs for the consumer in
changing supplier, The m:1in challenges \\'hich need to be addressed by energy policy in all
i\[ember States concerns dea1ing \vith congestion and managing risk (\"or\\'a)-)

12



The main controversies regarding transmi5sion p.icing concern congestioh cost pricing and access
fees. As concerns the latter contention is focused on the question of \\"hetller fees should b~
lmiforn, or variable; and.. if variable, on \\"hat basis should they vaf).~ This is inherently connected
\Viti, the question of defining discrimination FERC favours full W1ifo,m, access fees (Kelly, US)

Gemlan) is particular.!) lmeasy abollt over emphasis on 'regulation' in refomling energy markets

The need for strong ex-ante rules concerning. inter alia. transmi5sion prices. depends on the
existing structllre of the indllstr)'. In a COlUltr)' stich as Gennany \\'here there are thousands of

grid operations it is more appropriate to implement refornls based on negotiated third party access

than ex-ante reglllations The German energy law is based simply on competition principles StIch
a5 right of entry' to tlle market and non-discrin1.ination as regards transnussion access, In the case

of break do\..n of negotiations or. anti-competitivecondllct, appeals or complaints may be made t6
the' competition institutions for a reglllatory decision The ne\..', Gen)13n la\\' also grants the
possjbility of stronger reglllator)' inte~'ention sholllq this prove to be necessary'. History will

show,\\'\1etl1er 9llr « hands off» approach will \\'ork. We hope that stronger reglll.ation \\;1.1 not be

call.ed for (Leyser. Gemlany),

Arguments raised in reaction to Leyer's support of the 'hands off' approach, included the

follo\ving:

A transition period is essential before reliance only on basic corllpetition principles. If
implemented too early a system of comn1erciall)' negotiated TP A \,ill simply break do\'."

(S\veden).

System ofex~post appeals to the Cartel Office \\;11 not be effective \\; tho lrt a clear deadline for the
ruling. A regulator)' en\ironment based on ex-post appeal to competition principles must
recognise that tinling is crucial to the weaker party (Russell, UK).

l\U Ley.ser responded, stressing that, while the first couple of cases (precedent setters) may be
length~' and con1plex. it \';'as expected expect that further cases should be settled much more
rapidly. .

, 1 ., .:' ' ..' --, '-" -' ", 'j -,

confidentiality and variation in tern1S and conditions} and that of "non discrimination is

confusing', (Bauer, Degussa)

nlere is perhaps a more general need to address and clarify the relations!,jp bet\\"een transparenc~'
and non-discrilnination on the one hand and principle of negotiated access on the other. We need
to question \Vhetller the principle of conU"T1ercial 'negotiation' is compatible \\"ith the principles of

transparenty and non-discrinunation; (Ehlermann, Chaini\an)

The theoretical debate about the rights and \vrongs of over regulation and lmder regulation is
certairuy important but one shOl1ld not lose sight Qf the concrete facts and e\;dence at Ollr
disposal. In North America it is apparent that the effect of enforcing a standard and published
tririfffor transmission is to increase trading and decrease prices for consumers. II1 this context the
conlrnitment to standardisation of transmission pricing is much more significant than the attempt

tocalclilate exactly the right level of the price. (Kelly, USA)

I

Transparent methodology as regards cost pricing is (however) an impOl1am safeguard against the

risk of go\'erTU11ental interests in using access tariffs to raise funds for broader political objectives
as concerns domestic energy policy. It is also important to take into aCCOlU'lt th~ e;.."tent to which
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\'.'ational variation in tariff structures represent significant barriers: for e.xample, in Gennan).

tariffs are distance dependent but in other i\Iember States such as D~lark they are not. This

m:lY be e.xpected to d:lmpen commercial initiatives to export electricity from Gennany. A further

p!oblem needs to b~ addressed as concerns cross bord~.r tariffs invol\1:1g international sea cables

J,



(for example bet\veen Denmark and Sweden and t'-:or\vay). Since these cables are traditionall~.
tinder joint o\l;nership between national operators. tile legal framc\I;'ork as regards rights to make

decisions on access and pricing are blurred Both of these issues also raise institutional

questions. \\110, for e.xample. should a Danish operator appeal to in the International context? In
order to make the internal market system actually fllnction, \ve need to make a more realistic

attempt to focus on such practical problems (Del1nlark)

The transition period bet\.."een now (where special rules are called for) and U1e point at which an

effecti\'ely competitive market is established will, hopefully, also represent a period in which t11e
conm1ercial dri\ing force for ham10nisation bet\Veel1 r.,(ember State rules is. recognised and

, realised (S\veden)

There is a cleC1r and specific need for C1 set of rules to govern electricit~. transmission across
national boundaries. It \...ould be of particular s.ignificance to establish I clarify the position of

France and of Belgillm in this area There is a clear dem3nd for a Conul\ission RecommendC1tion
in this conte:\.'t and we \\"ou-ld request tJ,at stich gllid3nce be pro\ided in this fornl (Bauer, Degallss

AG. Gem1any).

The reaction from both France and Belgium concerned the fact that nationalla..\' implementing the
EO directive had not yet been finalised and. thus, thJt no definiti\'e position as concerns inter-
Member-State transmission had yet been established

The reaction from t11e European Conm1i55ion (Bena\;d~s) wa5 a clear mes5age that pressure to

diiectthe Conm1ission to i55ue further and more detailed proposals concerning harn1onisation of

national electricity market5 \\"olild be resi5ted. An~' such movement to\\"ard5 enforcing conm1on

reglllato~' sollitions at the EU level \\'oll1d be inCOI11patible \\"ith the principle of sllbsidiarity.

The Chaim\an (Clalls Ehlem1ann) llrlderlined t11is point. emphasising that. indeed, in applying

internal market and competition principles to the electricity and gas seCtors of the T\,{ember States.
the Comnlission had already pushed its competence to the linut \is a \is the sllbsidiarit~.

constraint.

1. Presentations

The first speaker of the second day \\'as Professor Stephen Littlechild. Director General of the
Office of Electricity Regulation in the L 7K.

His presentation consisted of statistical tables concerning (inter alia) the development of
competition in the UKelecrricit): market and price implications for consumers, accompanied by a
description and analysis of the regulator:' frame\vork and underlying principles by which this \vas
achie\"ed His main points \\"ere the follo\ving:

Full unblmdling of generation and transmission is essential (accounting separation proved
inadequate). The ind~endeht transmission operator has a duty to facilitate competition and
pro\ide « even handed treatment ». As concerns distribution and SQPply flmCtions, accounting
s~aration h.1s been sufficient so far (for the \...holesale market and for supply to large industrial
end users) Ho\\ie\;er, as competition expands to smaller and domestic users, it ill probably be
necessar:.;" to enforce strQnger s.eparation here, including separate licences for distribution and

suppl:", and, ideally, separate o\..l1ership.



\\ bile hig/1Iig/lting it as a J'hot" and cont~ciollS isslle,i\fr l\ loen emphJs,sed thz\c (lU1like the lJ"K

frame\vork) vertical integration of t1lellti1ities is stil.l unrestricted in \"or\va:-.', He said that the

government \volild prefer not to split lip the electricic~o companies, for "political reasons"o Thus
they are rel)1ng in t1le efficac)O oft11eir rules concerrung open access arid unbllfldling

1\ Ir 1\ fOet1 a 0 stressed that cons
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The critical policy issue is the distinction bet\veen aCcOlUlting separa:icn and legal lU1b.lU1dling

Flll.1 structural separation poses problems as regards (a) the definition and reimb!,lrsement of

stranded costs; and (b) tl1e political preference for integrated nation-wid; distriblltion (Italy).
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tend to be integrated However, there is a clear conflict of interest bet\..-een o\..nership of the
transmission infrastructure and efficient pro-competitive system operation- \\ nerever possible

policy reforn1s in this sector should first establish restructuring (in pal1iclllar as concerns full
unblmdling and divestitllre as concerns vel1ically integrated operation» and then address the

objectives of liberalisation and market opening (US -Barker)

It is important to address the isslle of tile legitimacy and aCCOlU1[ablll:~' of "the r~lllator"

also need mllch more infomlation to niake reliable price comparisons (PJrtugal)

\\"e

The EU Directive requires 1mblmdling of various levels but the key question is still open: \\nar
~re the actual demands of such unblindling \is a 'vis legal separ:ltion and / or divestitllre as

concerns o\\nership? (S\\"eden)

'nle central issue for FERC is to seCllre open access to elecrricit:, net\\'orks for wholesale
pro\iders (i,e for sllppliers and distributors), UnblUldling mllst be fw1.:tional and effective; that

is~ it must enSllre that the wlblUldled levels actllally behave as if the~' \vere separate companies

'nlcre shOllld b~ a threat of stronger regulatory' meaSllres if ~is objcu.ve is not achieved, t..lost
states in tile US are focllsing on lUlblUldling bet\\'een generation and transmission Stranded costs
may best be recovered from all end clistomers instead of burdening just the market entrants, The
qllestion-of ppen access for end llsers is less clear., The m~in problem IS tI\at big bllsiness (major
consllmers) have ~ natllral advantage over the small domestic llser Cong,ress is considering a

national polic)'for end llser access (-US. Kell~:)

Unbltndlin~ is a key .isslle in Denmark \\Ohere the I"!1arket is characterised by fltl.l vertical
integration. Commercia! lInbllndling -i:e. accoltnting s~aration -bet\veen the Sllpp.ly fllnction

and network operation will certainly be necessar)' to enSllre fair trading Ho\vever, legal rights to
enforcetollgl1er unbllndling obligations on private electricity' companies is problematic. In any

case, tl1e actllal definition and substance of ttnbltndling rules perse is no[ the point, what matters
is the effect Ol~ the beha\iollr ,of the n1a!ket p.layers ill qllestion. For example. even where full

structllral separation and divestitllreis imposed.. there is al\vays the risk of collusive agreements

callsing anti-competitive effects and market distortion. (Denn1ark)
-

FffeCii\Oe r~lllati()n ;5 ~ ciiffiCll1[ tt'.SK ll1ef\!rther 1mbuhdlin£!. ~oes. ti,:, e<1sier the rt'g\llrtton: t~s~:

U \.I..,,;,. \. '\.'. "".' J

.
Comments from the Chair (Prof. Claus Ehlem1alm): The relationsl1ip bet\veen structural refom1s
in the market and the need for regulatol"\" controls on market beha\;ou:- is a kev issue, Acruevin':7

..='
the right competitive structllres may b,e much more important and effective than attempting to
control beha\;our. Indeed, it is only \\'hen it is not possible to ensure t~e right market structures
that there is need for regulation. Ho\vever, enforcing radical structural refom1 is often problematic
from a legal point of \; e\v , EO antitrust rules do not enforce the breaking up of existing
monopolistic structllres, They have ortly been ~lsed to prevent their fom1ation, in particular with
the merger control r~ulation.. Me!11ber States ma:" general!)" enfor~e restructllring as far as state
O\\'T1ed enterprises are cor\cemed, bllt \vhere they are not, problems are likely to arise concerning
'private property rights. In any case, Member States should seek to push their potential to enforce

restructllring 'and 1mblmdling to the lltmost linut,

Open DisCllssion

Ho\v is it possible to establish effective management 1mblmdling \\'itho'..L flllll~al separation~ Iri

practical reality, m:\l1agement separation demands separate boards of dl rectors (Russell)
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particular he was concerned thJt liberalisation alongside the establish~ent of diverse regulatory"

frame\vorks poses the risk of dismantling the existing western European interconnected network

and leaves little structure for co-ordinatioll in its place He reminded the forum that the issue of
interconnection bet\veen European grids had already been addressed over ~O years ago \..ithin th~

frame\vork of the OEC D, but was based on the principle of co-operation not competition.

i\1 Lepisto argued that the challenge of 1mblmdling should also be 3t)plied to the distinction

bet\..'een legislators and regulators He also noted tl1at participants hJd spent too much time
simply advocating their 0\..11 systems and that tl1e forum should attempt to focus on the ke~'
general issues more \igorously and at a moreprofolmd le\'el,

[\1 Hedeh repeated the point that more attention needed to be paid to the task of establishing a

single market instead of merely 15 competiti \:e but isolated national r:~Jrkets The concept of
regulator" was also inherently problematic and contro\'ersial For exa:l1p1e. as noted pre"iQlIsly

by i\1 Kelly. t11e identification of certain important tasks need not imply [.I.,at they be'carried Otlt by

a certain type of regulatol)" institution. In this conte:..1 he emphasised [.:"3: the independent system
operator should playa more significant role in carl)ingollt and monito:1f:g pro-competitive goals

t\1 Bauer reacted against a pre..ious suggestion tl1at tlle forum should make use of existing EU
trade associations and interest groups,as a \\'ay of broJdening participJ~lon. He argued that they

reflect only tlle '1o\\'est common denominJtor" and that, instead. it \\'ou!d be mudl more valua,ble
to in\1te a'sel'ection of key indi\1dual pI3):ers and users \..'hid1 \..'ould pro\ide, a spectrum of

discrete bllt clear \;e\... points. He also agreed that the problem of bbu..,daries bet\..'een national
markets is critical. As concerns tI"Ie role ofareglilator. ~I Baller lmders:ood the notable resistance
to reglilation (particlllarly as concerns tl1e Gernlan market) bllt he lmderlined tl1attl1ere are certain

flmctions \\'ruch rl1llSt be perfornled by "some~ne" ('reglliator' or not) He \\'35 doubtful tI"Iat a
general antitrust alltl1ority ..\'ollid be sllfficiet1t in tI"Iis conte7\L. He also emphasised that, since \ve

will ine\itably get tl1ings \..,ong. (especiallytl"le early days of refom1s). any institlltional structures

and frame\..'orks introduced shollid be dcsigJ1ed to facilitate reglllator:-' changes and ongoing

institlltioria-1 reforn1

M Leyser ~".derlined i\1 Garribba 'spoint tl1a.1
discussion The I'1eetings should not be

he 

forum \VOllld benefit frol
°er-fomlalisedo rather t::e\O

.ore time for open

11IId be take thi;;

i\1 Greer, suggested tl1at PSOs(pubtic se.n;ce obligations) should alsc

a futur'e meeting.

)e considered as a topi<;: for

'0, usio,

In concluding the discussion and sJ.mm1arising,the issJ.les raised, 1\1 Bena'.idesnoted, in particular,
the importance of expanding participation in the forum, especial;:. as concerns indust~.
representatives.' He llnderlined that, while issues such as rene\vables 3:1d PSOs \vere certain1~.
relevant, they should oni~'be addressed in tllis forum in th.e cont~xt of u~.~ pro;.competitive refornls
and goals included in the EU directive. Lastly, 1\1 Bena\ides emphasi~ed the unique advantages
and appropriaten~ss oftlle EUIas the on-going seat for this forum: H~ r,Qted in particular the fact
that it i~ both an EU level institution, and, at the same time, offer~ a neutral and non-officia1

en\irOru11ent for discussion.

He thus made a proposal that fl.lture meetings of the EERF be held a

or.'1,arusation andadnurustration carried Ol.lt in the frame\\.ork of the R

:e Eli'! in Florence \..ith
~rt Schuman Centre. He
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