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Public Consultation by the Directorate-General for Energy on measures to ensure transparency and integrity of wholesale markets in electricity and gas from 31 May 2010

Comments of the Saxon State Ministry for Economic Affairs, Labour and Transport as Exchange Supervisory Authority of the European Energy Exchange Leipzig
Dear Sir or Madam,

We welcome DG Energy’s efforts to evaluate the aforementioned subject and the opportunity to respond to the consultation. As already indicated in our previous comments on consultations by DG MARKT and CESR/ERGEG on similar topics, we see indeed room for improvement of the rules of the EU regulatory framework to ensure transparency and integrity of wholesale markets in electricity and gas at EU level. We are glad to contribute to the debate from the perspective of an Energy Exchange’s Supervisory Authority under German law and answer your questions as follows:

1. Are there particular developments in relation to oversight of energy markets at a national, European or global level that we have not properly considered? 

2. Do you agree that the current Regulatory Framework should be updated to include clear rules governing energy market oversight? Please justify your reply.

3. Do you agree that this update should ensure integrated/coordinated oversight between financial and commodity markets and across borders.

4. Do you agree that overlap of physical, and financial (derivative) markets, and the cross border nature of the market currently leads to sub-optimal oversight of energy markets?

From our point of view, the consultation paper gives an essentially correct description of the current situation at EU level. The supervision of energy wholesale markets is composed of elements of capital market rules, energy rules and competition rules, which is barely mirrored in the EU regulatory framework. There is a suboptimal oversight framework at EU level at present as it is currently - apart from the rules in the 3rd energy package - only covered by financial market rules. In addition, these rules are only applicable for financial instruments and therefore only few rules exist for the supervision of spot markets at EU level. This is why different supervisory regimes exist at Member State level, hampering cross-border trading for market participants and cooperation of supervisory authorities across Europe. For instance, in Germany the regulatory framework is dominated by financial market rules, whilst in other Member States monitoring tasks are assigned to national energy regulatory authorities or shared by financial supervisory authorities and energy regulatory authorities. From our point of view, rather the inconsistencies in the national oversight regimes may risk any sub-optimal oversight of energy markets than the overlap of physical, and financial (derivative) markets, and the cross border nature of the market. 
These gaps of the EU regulatory framework led to legislative developments and discussions at national level. For instance, in Germany, the national regulatory framework and the exchange rules of the European Energy Exchange have been further specified in recent years. In France the so-called Prada-report on oversight of carbon markets led to interesting proposals to further improve the regulatory framework. Such national developments should be taken into account in DG Energy’s analysis when developing a future EU regulatory framework. 
Any future regulatory regime at EU level should refine the current EU regulatory framework including market abuse rules to energy wholesale markets and possibly define a monitoring authority at EU level. In addition, interdependencies between different segments of the energy market should be covered by a future EU regulatory framework. 

5. Do you agree that definitions of market misconduct for gas and electricity markets should be consistent across the EU? If not, why not?

6. Do you agree that market misconduct should follow the MAD definitions? If not, why not?

7. Do you agree that specific account of the specificities of the physical energy markets should be taken of energy markets through guidance rather than in legislation? If not, why not?

We fully agree that definitions of market misconduct for gas and electricity markets should be consistent across the EU and binding for all market participants. The definition of market misconduct should be as close as possible to the current definitions in the Market Abuse Directive (MAD), but take specific account of the specificities of the physical energy markets. From our point of view, one of the main issues will be to make the current market abuse rules of MAD applicable for energy markets. This is why inter alia transparency obligations will have to be further specified to make the market abuse rules workable in practice. An issue that could be addressed is the question whether unjustified capacity reductions of market dominant producers should be covered by such tailor-made market abuse rules. However, since this issue seems already covered by competition rules, we would rather tend to not stipulate such issue in a specified market abuse regime for wholesale energy markets. In addition, it should be assessed whether mandatory exchange trading rules could be introduced to increase transparency of the wholesale market, e.g., for cross-border trades or for sales and purchase portfolios held within the same company or group of companies (gross bidding), thus forbidding internal netting/matching of purchase interests in the purchase portfolio with sales interest in the sales portfolio particularly of market dominant players.
We believe that any specified market abuse rules for wholesale energy markets should be binding if they will have to be applied by national authorities, particularly when any market misconduct has to be sanctioned at national level. Such application should be as similar as possible across Europe, which would be difficult to achieve with soft law like guidelines. 
8. Do you agree that regular market monitoring is an essential function to detect market misconduct?

9. If yes, given the characteristics of wholesale energy markets, do you agree that market monitoring is best organised on EU level?

10. If yes, do you believe that ACER should be given the role of an EU level monitoring body for wholesale energy markets?

11. Do you agree that the EU level monitoring body for energy markets should have a coordinating role to ensure effective application of EU level rules for energy markets? If not, why not?

12. In your view, would enforcement of market misconduct rules be best organised on national level or EU level?

a. If on national level, would national energy regulators or national financial regulators be better placed to enforce compliance?

b. If on European level, which institution would be best placed to enforce compliance?

We agree that regular market monitoring is an essential function to detect market misconduct. Market monitoring should therefore be threefold following the principle of subsidiarity, i.e. following the idea that a central authority should have a subsidiary function, performing only those tasks which cannot be performed effectively at a more immediate national or local level, as follows:

· The first level should consist of Market Surveillance Offices at each energy exchange, regardless whether it is a regulated market or MTF pursuant to the Markets in Financial Instruments Directive (MiFID), including a systematic and complete surveillance and analysis of data of the exchange trading and clearing activities, execution of the necessary investigations and the monitoring of any breach of exchange rules and regulations. Our experiences with such a Market Surveillance Office at EEX under the German Exchange Act and at EPEX Spot are very positive. From our point of view, such self-regulatory institutions are best placed to immediately detect potential misconduct of market participants. Any case of market abuse would have to be notified without delay to the competent national or EU authority.
· The second level should be a national exchange supervisory authority responsible, besides for the licensing of the exchange or MTF and for the legal supervision of the proper function of the exchange or MTF, to supervise the proper functioning of the market surveillance office and competent to take over investigations if necessary. Energy brokers should be considered as MTFs. As regards the proper functioning of an exchange or MTF, there is practically no difference between securities or commodity exchanges. This is why such tasks would probably be best taken care of by the financial supervisory authorities, also to keep consistency regarding the oversight of exchanges and MTFs within the EU. There should be no distinction between spot or derivatives markets. Accordingly, the MiFID rules on regulated markets and MTFs should possibly be extended to commodity markets as regards exchange supervision. A role model could be the German exchange act which applies practically the same rules for spot and derivatives markets regarding the organisation and supervision of exchanges. 

· Finally, at third level, there should be a market monitoring of the wholesale market including notified exchange data from market places as well as OTC data at least from market dominant players. In view of the increasing trading activities across borders, a market monitoring at EU level in close cooperation with national authorities seems indeed reasonable. Regulated markets and MTFs or their national supervisory authorities would then be obliged to report the activities to the competent energy market monitoring authority. As regards OTC activities, market participants should be obliged for a compulsory reporting to the competent energy market monitoring authority. In the electricity and gas wholesale markets, such authority could also be the national energy regulatory authority, collecting the data at national level and notifying them to the monitoring authority or agency at EU level. National energy regulatory authorities should still play an important role in such markets also to benefit smaller and medium-sized market players. However, as regards carbon, oil and coal wholesale markets, the competent market monitoring authority would rather be located solely at EU level as these markets are mere EU or even international markets which merit a monitoring at EU level rather than at national level. 
At European level, we see three options regarding such a competent EU energy market monitoring authority: The tasks may either be assigned to the future European Securities and Markets Authority (ESMA), to the Agency for the cooperation of energy regulators (ACER) or to a newly created EU Energy Market Monitoring Authority. 

· Firstly, as regards ESMA, at least for the time being, its duties, also regarding its interaction within the European System of Financial Supervisors (ESFS), are described in such a way that they best fit to the securities markets rather than to the energy market. In addition, specific competences are required to supervise energy markets. This is probably also the reason why CESR/ERGEG favoured a tailor-made regime for the energy market. 

· Secondly, the competences could be assigned to ACER, which will complement and coordinate the work of National Regulatory Authorities (NRAs). Its competences will include participation in the creation of European network rules; taking binding individual decisions on terms and conditions for access and operational security for cross border infrastructure if NRAs cannot agree; giving advice on various energy related issues to the European institutions; and monitoring and reporting to the European Parliament and the Council. A monitoring of EU wholesale markets is currently not covered by its mission. To our understanding, ACER will solely be competent for gas and electricity regulatory issues. It would therefore be difficult to cover any interdependencies between oil, coal, carbon, gas and electricity markets. But from our point of view, a market monitoring should ideally cover all these issues and not only gas and electricity markets. 

· This is why, thirdly, in our view, to monitor energy markets at EU level, a new EU Energy Market Monitoring Agency or Authority should be created. A tailor-made regime should be supervised by a tailor-made market monitoring authority. Such a specialised authority or agency could best target the specificities of the energy wholesale markets, which may differ from the regulation of networks. Such an authority or agency could possibly also best attract specialised personnel. In view of the central role of the European Energy Exchange in Leipzig in energy trading within the European Union on the one hand and an appropriate  geographical dispersion of European Agencies across the European Union on the other hand, we believe that such Agency or Authority could be well placed in Leipzig. 

We are aware that any creation of a new EU agency or authority would be difficult to achieve and take time. However, we believe that the specificities of the energy wholesale market would merit any such effort. We would anyway see the implementation of the future EU regulatory framework in a step-by-step approach: A first step is the implementation of the 3rd energy package by Member States under supervision of DG Energy already having in mind a future European supervisory architecture and the necessity of exchange of information between the various national authorities. In a second step, the Commission could introduce guidelines advising Member States to further specify the monitoring of wholesale electricity and gas markets by national energy regulatory authorities beyond the 3rd energy package, the supervision of energy spot and derivatives exchanges by financial supervisory authorities, including the establishment of market surveillance offices for the surveillance of the exchange trading activities and to organise regular meetings and exchange of information between the aforementioned authorities and national competition authorities. The latter should be included due to their experiences inter alia from sector inquiries at EU and at national level. The additional information gained from such monitoring could be used to further improve the understanding of the market and to even better distinguish market misconduct from normal market behaviour. In a fourth step, the tailor-made market abuse rules should be clearly defined and adopted through EU regulations, accompanied by transforming the aforementioned guideline rules on financial supervisory issues into an amendment of MiFID. The final step would be the creation of a new EU energy market monitoring agency or authority in Leipzig with its proper competences to also monitor carbon, coal and oil markets by end 2012.
As regards enforcement, it should again be distinguished: Regulated markets and possibly also MTFs should be in a position to enforce sanctions against breaches of exchange rules themselves. Any further sanction of market manipulation or breaches of transparency obligations do not necessarily have to be conducted at EU level, but can also be sanctioned at national level by the competent authority. Such competent authority may be the financial supervisory authorities in case of market manipulation in derivatives markets, an EU or national competition authority in case of breaches of competition rules or a national energy regulatory authority in case of breaches of, e.g., transparency obligations defined by energy market rules. We believe that, due to the existing elements of capital market, energy and competition rules in the supervision of energy trading, the competent authorities for sanctions should remain as laid down in the current legal framework. The tools for sanctioning any misconduct of market participants already exist. The problem rather seems to be the missing tailor-made definition of market abuse and transparency rules on the one hand and the detection of any misconduct through a market monitoring at EU level on the other hand. 

13. Do you agree that the market monitoring body for energy markets should also be able to monitor EUA transaction?

14. Would monitoring of traded carbon markets be best organised on national or on EU level?

15. If on EU level, do you believe that ACER could be an appropriate monitoring body?

16. Do you agree that it is not appropriate, at least at present, to consider coal, oil and other commodities along with wholesale gas and electricity markets? If not, why not?

17. Do you agree that it is appropriate to apply exemptions and de minimis levels? If not, why not? 

18. Do you agree that market data relating energy market transactions should be reported centrally? If not, why not?

19. Do you agree the body with an oversight role requires full access to fundamental data relating to carbon?

As already stated above, market monitoring should also cover EUA transactions. In view of the planned “Commission Regulation on the timing, administration and other aspects of auctioning of greenhouse gas emission allowances pursuant to Directive 2003/87/EC of the European Parliament and the Council establishing a scheme for greenhouse gas emission allowances trading within the Community” aiming at a possibly centralised auctioning of EUA within the European Union, such monitoring could probably be best organised at EU level. As already stated above, we believe that such task should better be assigned to a newly created EU Energy Market Monitoring Agency or Authority rather than to ACER or ESMA. We furthermore believe that due to the interdependencies to oil and coal markets, these markets should be covered by any future EU energy market monitoring at least in a later stage. We agree that it is appropriate to apply exemptions and de minimis levels for smaller market participants or transactions.

We hope these comments are helpful to develop proposals to review the MAD. If you have any questions with regard to our comments, please do not hesitate to contact me under +49-351.564-8450 or under boersenaufsicht@smwa.sachsen.de.

Yours faithfully,

Raimund Huber

Head of Division
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