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AEP
 Response to European Commission Consultation on Market Transparency and Integrity Framework
General
The Association of Electricity Producers (AEP) welcomes DG Energy’s decision to consult further on this important topic. The European energy sector is already subject to considerable scrutiny from national energy and financial regulators and competition authorities. At European level, DG Competition takes a close interest in the energy sector, and new EU bodies have been set up to monitor energy and financial markets. Given that most energy regulators have recently seen their powers increase as a result of the Third Package or national measures, care has to be taken to avoid excessive regulatory burdens, which could stifle competition.
While it might be assumed that a sector-specific market integrity regime would automatically promote greater competition and thereby serve the customer interest, this is not necessarily the case. Indeed, such a regime, if not carefully designed, could introduce substantial uncertainty, with adverse effects for the proper functioning of markets, for competition and even for security of supply. 

If a market integrity regime is to be introduced for the energy sector, the Commission needs to demonstrate clearly that existing EU competition law and national/regional market rules are insufficient to tackle potential market abuse.  However, the consultation provides little evidence that problems exist, other than the vague statement that “There have been claims that price increases on energy markets have not reflected fundamentals”. Yet in recent years there has been some significant progress towards a more competitive and integrated energy market. Trading volumes and liquidity have been increasing across Europe, reflecting greater confidence in the market.  This seems to indicate that risks are viewed as manageable without an additional market abuse regime.
AEP accepts the case for a level playing field in transparency across Europe and agrees that a detailed list of fundamental data requirements needs to be agreed.  This would make a major contribution to reducing the scope for market abuse. AEP also supports measures to increase post-trade transparency, including the creation of trade repositories, provided that reporting arrangements are proportionate. However, in our view, more evidence needs to be provided to make the case for a wider integrity regime, covering insider trading and market manipulation.
ANSWERS TO SPECIFIC QUESTIONS
1. Are there particular developments in relation to oversight of energy markets at a national, European or global level, that we have not properly considered?

As mentioned above, the consultation focusses on a number of design and institutional issues without providing much justification as to why a sector-specific framework is needed. Energy is already a highly-regulated sector and AEP thinks that there are risks in developing such a regime, which could inhibit further increases in competition and liquidity. Consequently, a comprehensive regulatory impact assessment is needed before any proposals are made in this direction. It is crucial that any new regulatory arrangements do not create barriers to entry and disincentives to invest.
DG Markt is currently developing proposals on the organisation of derivative markets and appears likely to propose that most OTC energy derivatives should be subject to a central clearing obligation. AEP has strong reservations about such an approach, which is likely to increase risk, reduce liquidity and damage competition in the European energy markets. It is absolutely essential that the work of DG Markt and DG Energy is fully coordinated and that excessive regulatory burdens and overlap are avoided.
2. Do you agree that the current Regulatory Framework should be updated to include clear rules governing energy market oversight? Please justify your reply.

AEP accepts the Commission’s analysis that physical and financial markets are becoming increasingly interlinked and energy markets increasingly international. There should indeed be clarity about which organisation is responsible for regulating the various types of wholesale market transactions and the necessary data should be available to regulators. 

Nevertheless, AEP notes that the Third Package requires national regulators to monitor wholesale markets (many regulators including Ofgem have had this responsibility for many years already) and also gives ACER a monitoring role.  These new powers come into force in March 2011.  Bearing in mind the need to avoid excessive regulation, any new arrangements should be proportionate, both from an institutional and reporting standpoint.
3. Do you agree that this update should ensure integrated/coordinated oversight between financial and commodity markets and across borders.

Proper coordination between energy and financial regulators is crucial at national, regional and EU level. The role of the competition authorities should also be taken into account. Reporting requirements should be standardised and proportionate. In particular, exchanges, MTFs and brokers should have the primary responsibility for reporting transactions on behalf of market players. 
4. Do you agree that the overlap of physical, and financial (derivative) markets, and the cross border nature of the market currently leads to sub-optimal oversight of energy markets?

The increasing liquidity of energy markets does not appear to support the thesis that market oversight is suboptimal. Markets are becoming increasingly international, but the energy regulatory framework has been adjusted in the Third Package to reflect the development of cross-border trade and changes in EU financial regulation are ongoing. It is clear that the changed environment will require greater collaboration and information-sharing between energy and financial regulators both at national and EU level.
5. Do you agree that definitions of market misconduct for gas and electricity markets should be consistent across EU? If not, why not?

AEP agrees with the Commission that the specific characteristics of energy need to be taken into account in setting market conduct rules. However, we would like to see more evidence that a European integrity regime is actually needed: the examples of market misconduct quoted (withholding of capacity and abuse of network congestion) are both issues which can be dealt with by national market rules and/or competition law.
If an EU-wide definition is adopted, it should be drafted clearly so as to provide maximum certainty for market players and should be applied consistently across the EU.
6. Do you agree that market misconduct should follow the MAD definitions? If not, why not?

AEP supports the consultation paper’s stance that the definition of market misconduct should be in line with MAD but should also take into account the specific characteristics of the energy sector.

In AEP’s view, it is crucial that any definition of insider trading allows generators to use information on their assets to optimise plant operation. Only the asset owner is able to undertake this optimisation, so access to this information should not be seen as an asymmetry relative to other players.  If disclosure requirements alter the balance of risk and reward between generators and other market participants, e.g. financial institutions, this will reduce the incentive to hold assets and to make further investments. It will also call into question the asset-based trading model. In addition to the impact on security of supply, prices to customers would probably rise, as asset owners would have to price the increased risks into their contracts.
7. Do you agree that specific account of the specificities of the physical energy markets should be taken through guidance rather than in legislation? If not, why not?

If a specific framework for the energy sector is adopted, AEP’s preference would be to have a binding Guideline to set out the detail. Non-binding guidance would promote uncertainty and probably lead to differential application between Member States, thus undermining the effectiveness of the regime.
8. Do you agree that regular market monitoring is an essential function to detect market misconduct?
Clearly some form of market monitoring is required if market misconduct is to be detected. However, the paper does not define the terms “monitoring” and “oversight”, so it is not entirely clear what is meant. “Regular monitoring” could be understood as a systematic analysis of transactions, which may be less effective than a more targeted approach, focussing on specific events e.g. price spikes.  The record keeping obligations combined with NRA wholesale market monitoring duties as set out in the Third Package will allow regulators to conduct the necessary ex post investigations. 
9. If yes, given the characteristics of wholesale energy markets, do you agree that market monitoring is best organised on EU level?

While there might be theoretical advantages to organising monitoring on a European scale, this does not appear to be realistic. The monitoring of wholesale markets across Europe would be a major task, requiring significant resources and a grasp of very different national markets. Moreover, much energy trading remains national in scope. National regulators have the resources and local knowledge to undertake the monitoring role and should thus retain responsibility for market monitoring. 
Full cooperation and mutual access to information between energy and financial regulators is essential to ensure that overlap and duplication is avoided.  Where a problem has cross border dimensions, then joint investigations by the relevant NRAs would be appropriate, potentially with some guidance/oversight by ACER if appropriate.
10. If yes, do you believe that ACER should be given the role of an EU level monitoring body for wholesale energy markets?

ACER has only just been established and has a very full work programme and limited resources. In this light, it does not seem sensible to load further functions on to the organisation before it has fulfilled its initial remit in relation to European Framework Guidelines and Network Codes. These Guidelines and Codes are essential for ensuring the harmonised operation and development of underlying gas and electricity markets and ACER’s focus should not be diverted from this work.
11. Do you agree that the EU level monitoring body for energy markets should have a coordinating role to ensure effective application of EU level rules for energy markets? If not, why not?

ACER should have a coordinating role, promoting uniform application of EU market rules by national regulators. This could involve overseeing the repository, issuing guidance to stakeholders and providing dispute resolution. ACER could undertake preliminary checks on data and invite national regulatory authorities to carry out investigations where necessary. However, AEP remains of the opinion that monitoring of wholesale markets should be kept at national level.
12. In your view, would enforcement of market misconduct rules be best organised on national level or EU level?

a. If on national level, would national energy regulators or national financial regulators be better placed to enforce compliance?

b. If on European level, which institution would be best placed to enforce compliance?

Enforcement should remain a matter for national regulators.
13. Do you agree that the market monitoring body for energy markets should also be able to monitor EUA transaction?

Any market integrity framework for energy should cover electricity, gas and CO2, particularly given the close link between electricity generation and CO2 allowances. Data on EUA transactions should therefore be made available to the relevant regulators. AEP considers that it should be the responsibility of the trading platforms to provide EUA transactional information to the authorities.

14. Would monitoring of traded carbon markets be best organised on national or on EU level?

Given the European nature of carbon markets, it would be logical to organise monitoring at an EU level. This would ensure a harmonised regime and a level playing field across all Member States. Any EU-wide monitoring must be fully coordinated with monitoring at a national level.

15. If on EU level, do you believe that ACER could be an appropriate monitoring body?
AEP has reservations about ACER taking responsibility for EU-wide monitoring for the reasons outlined in Q.10. ACER should have a coordinating role (see Q.11)
16. Do you agree that it is not appropriate, at least at present, to consider coal, oil and other commodities along with wholesale gas and electricity markets? If not, why not?
AEP agrees with the Commission’s stance on this point. Coal and oil markets are global in nature and AEP does not consider it practicable to include them in an EU framework. 

Electricity and gas markets are increasingly closely interlinked and transparency obligations should be of a similar order.
17. Do you agree that it is appropriate to apply exemptions and de minimis levels? If not, why not?

Unnecessary burdens should not be placed on any companies – whether large or small. In general it is difficult to see what should be the reason for exempting some (small) market participants as regards rules to ensure market integrity.   

To promote a level playing field, exemptions should be used restrictively. In theory there could be some exemptions for the purpose of reporting or transparency obligations.  For the purpose of transaction reporting, a threshold may be established in proportion to the market risk.  A de minimis threshold of 100 MW seems reasonable for generation transparency obligations.
18. Do you agree that market data relating to energy market transactions should be reported centrally? If not, why not?

AEP supports the principle of reporting to a trade repository and emphasises the need to avoid a plethora of separate national reporting schemes. Exchanges, MTFs and brokers should have the primary responsibility for reporting transactions on behalf of market players. The volume of data thus provided should ensure a sufficient visibility of the market for regulators to carry out market monitoring duties.
It is essential to avoid overlap between any energy-specific proposals on post-trade transparency and the more general commodities regime. DG Energy and DG Markt must thus coordinate these two initiatives closely.
19. Do you agree the body with an oversight role requires full access to fundamental data relating to carbon?

Yes, but more consideration needs to be given to which body will carry out this oversight role.
Association of Electricity Producers, 23rd July 2010
�The Association of Electricity Producers (AEP) represents large, medium and small companies accounting for more than 95 per cent of the UK generating capacity, together with a number of businesses that provide equipment and services to the generating industry.  Between them, the members embrace all of the generating technologies used commercially in the UK, from coal, gas and nuclear power, to a wide range of renewable energies.








