
UK GOVERNMENT RESPONSE TO COMMISSION CONSULTATION ON MEASURES TO ENSURE TRANSPARENCY AND INTEGRITY OF WHOLESALE MARKETS IN ELECTRICITY AND GAS

Introduction

The UK welcomes this consultation by the Commission and supports proposals to develop a tailor-made regime for the regulation of electricity and gas markets with the aim of improving market integrity and transparency.  It is important that the regulatory regime takes account of the specific characteristics of the energy sector and provides for coordinated oversight of physical and financial energy markets and across borders.  Monitoring and any subsequent enforcement should be undertaken by national energy regulators working closely with national financial regulators but there is a potentially valuable coordination role for EU bodies, such as ACER.  In view of the large number of EU legal instruments, both existing and proposed, which relate to the oversight of financial and energy markets and the possible interactions between them, it is essential that any legislative action by the Commission is well coordinated and appropriate impact assessments carried out.  Moreover, the UK would encourage the Commission to work closely with other international organisations such as the IEA, IEF and G20 to ensure that further work on energy markets complements rather than duplicates these efforts.

The UK’s responses to the questions in the Commission’s consultation are as follows:    

1. Are there particular developments in relation to oversight of energy markets at a national, European or global level that we have not properly considered?

The Commission’s analysis of the current legal situation and expected developments is comprehensive.  It sets out the large number of EU legal instruments, both existing and proposed, which relate to the oversight of financial and energy markets.  However, in light of the possible interactions between the various instruments it is essential that any legislative action by the Commission’s services be well coordinated and appropriate impact assessments carried out. The latter must include an assessment of the possible impact of the proposed changes on energy prices and competition in the energy market.
 
2. Do you agree that the current Regulatory Framework should be updated to
include clear rules governing energy market oversight? Please justify your reply.

The UK agrees with the conclusions of the two specialist EU committees of regulators (CESR and ERGEG) that a tailor-made regime should be developed for the regulation of electricity and gas markets.  National electricity and gas markets are becoming more integrated both geographically and by product type.  The regulatory framework should therefore be strengthened in order to ensure a consistent approach across the EU and enable regulators to oversee traded energy markets at EU level.  (For avoidance of doubt, these comments apply to applicable rules, as elaborated below, and not to the scope of regulators.  In particular, financial markets should continue to be regulated exclusively by financial regulators under relevant financial services legislation.)

3. Do you agree that this update should ensure integrated/coordinated oversight between financial and commodity markets and across borders.

There should be coordinated oversight of physical and financial energy markets and across borders, so that regulators can monitor interactions between physical and financial markets and between national markets and thereby close any regulatory gaps.
 
4. Do you agree that the overlap of physical, and financial (derivative) markets, and the cross border nature of the market currently leads to sub-optimal oversight of energy markets?

There is a risk that the separate regimes for physical and financial markets could lead to sub-optimal oversight. In particular, the interactions between the two parts of the market are critical for effective oversight.  This risk should be mitigated by improved co-ordination between the physical and financial regimes, and potentially other changes, such as the availability of increased information, discussed in the Commission’s consultation, not by combining them or creating over-lapping jurisdictions.

5. Do you agree that definitions of market misconduct for gas and electricity
markets should be consistent across EU? If not, why not?

Yes.  It is important that as energy markets become more integrated and cross-border trade increases there should be a set of standard definitions that all member states should use.  As elaborated below, to minimise potential confusion and inefficiencies for participants active in both the physical and financial spaces, the new definitions should align as closely as possible to those that are incorporated in MAD post the MAD review.

6. Do you agree that market misconduct should follow the MAD definitions? If not, why not?

The definition of market misconduct in MAD is suitable to an extent although we agree with the Commission that account should be taken of the specific characteristics of energy markets.  The MAD review represents an opportunity to consider this alignment, as elements of the definition of market abuse (e.g. what constitutes ‘inside information’ for commodity derivatives) are being reviewed. The outcome of the MAD review will determine the extent to which alignment is appropriate.

In terms of the specific characteristics of energy, it is important to note the limitations of storage (particularly for electricity) which allow short duration and location-specific events and behaviours to have a significant impact.  It is therefore essential that the potential market distortions – to both financial and physical markets - caused by misconduct related to such issues as capacity withholding or over-booking are within the scope of any energy-specific legislation.

7. Do you agree that specific account of the specificities of the physical energy
markets should be taken of energy markets through guidance rather than in
legislation? If not, why not?

We would suggest that it is appropriate to decide first what the specificities are and how they relate to the MAD definitions and thereafter to consider how best to take account of them in the regulatory framework. However, we believe that high level issues, such as the definition of market abuse and what constitutes inside information, should be dealt with through legislation (at Level 1) and not through guidance.  Although, detailed disclosure requirements could, for example, potentially be made through guidance or other softer means. 

8. Do you agree that regular market monitoring is an essential function to detect market misconduct?

Yes.  The regular collection and analysis of data (e.g. trade and /or transaction and position reports) by regulators is essential for the detection of market misconduct.   We consider that a trade repository, as envisaged in the EMIR proposals, would be ideally placed to act as the consolidator.  However, a clearer picture is needed of how the Commission intends to define ‘monitoring’ as it could have significant resource implications both at EU and national level.  We suggest appropriate monitoring includes placing obligations on operators of trading platforms to monitor their markets in real time and to report to regulators as appropriate.  [Regulators should undertake a secondary level monitoring based on reports received from the trade repository and on referrals from market operators and participants.]   

9. If yes, given the characteristics of wholesale energy markets, do you agree that market monitoring is best organised on EU level?

The UK agrees that  monitoring can appropriately be organised and co-ordinated at EU level, but that actual market monitoring and supervision of participants and infrastructure providers should be undertaken by national regulators (although some form of tertiary level monitoring may form part of the co-ordinating authority’s supervision).  National regulators need to keep close to and appropriately informed about the markets for which they should retain responsibility. It is however likely to be beneficial that a single body has clear responsibility for overseeing wholesale energy markets and there is a coherent approach to market supervision.  The responsibility for the overseeing body should include the ability to facilitate supervisors in their co-operation with one another and authority to take appropriate action, according to its available powers, where one competent authority believes another competent authority has failed to comply with its obligations.

10. If yes, do you believe that ACER should be given the role of an EU level
monitoring body for wholesale energy markets?

Given the importance of the specific characteristics of energy markets (such as locational constraints) for monitoring, primary responsibility should remain at a national level.  ACER should have an important role in co-ordinating the monitoring, particularly for cross-border trades, utilising its access to the expertise and knowledge of the national energy regulators.  ACER’s interaction with financial regulators should be co-ordinated at European level through an ESA as the equivalent EU level financial regulation authority to preserve the integrity of financial markets regulation.  However, as noted above, the delegation of even such a co-ordination duty to ACER would have resource implications and it will be important not to distract ACER from its current responsibilities which are already challenging.  
11. Do you agree that the EU level monitoring body for energy markets should have a coordinating role to ensure effective application of EU level rules for energy markets? If not, why not?

Yes, the EU body would provide a forum for coordinating any action by national regulators relating to cross-border transactions.  The level of co-ordination must be appropriately set however and, as discussed in the response to question 10, the distinction maintained between the financial and physical spaces, i.e. a physical markets co-ordinating authority should not co-ordinate actions in the financial markets.  

12. In your view, would enforcement of market misconduct rules be best organised on national level or EU level?

The UK is of the firm view that the enforcement of market misconduct rules should be undertaken by national regulators.  We consider national regulators, both physical and financial, have the proximity to the markets and in most cases the appropriate expertise to most effectively undertake enforcement action in their respective areas of responsibility. In cases of market misconduct falling within the jurisdiction of more than one Member States, there is potentially a valuable co-ordination role for an EU level authority. The CESR ad hoc Urgent Issues Groups provide precedent for this and have worked well. 

a. If on national level, would national energy regulators or national financial
regulators be better placed to enforce compliance?

The national energy regulator would be in the best position to enforce compliance for the physical markets, but should cooperate closely with the financial regulator.  Again, financial markets enforcement should remain the preserve of national financial regulators but they should co-operate closely with the energy market regulator.

b. If on European level, which institution would be best placed to enforce
compliance?

We do not think a European level institution would be appropriately placed to undertake this responsibility. National regulators are closest to the markets and are best placed to fulfil this role. Further it is not likely to be possible to accumulate appropriate resource at pan-European level.  

13. Do you agree that the market monitoring body for energy markets should also be able to monitor EUA transactions?

Energy regulators should have access to data on EUA transactions, and there should be greater coordination between financial and energy regulators.  There should not however be overlap between the jurisdiction for the energy regime and the EUA, although an appropriate degree of co-ordination between relevant authorities would be desirable.  The European level authorities would be best placed to carry out this co-ordination.

14. Would monitoring of traded carbon markets be best organised on national or on EU level?

National regulators should have responsibility for monitoring traded carbon markets, with EU level bodies facilitating coordination between national regulators and between the energy and financial regulators.
15. If on EU level, do you believe that ACER could be an appropriate monitoring body?

ACER would be an appropriate monitoring body but it should cooperate closely with financial regulators via an ESA.  ACER and an ESA should have equal standing for their respective areas of responsibility, i.e. physical and financial markets.  Co-ordination between ACER and financial regulators should take place through an ESA, although national regulators should retain bilateral communication whilst keeping the co-ordinating authorities appropriately informed.  

16. Do you agree that it is not appropriate, at least at present, to consider coal, oil and other commodities along with wholesale gas and electricity markets? If not, why not?

Coal and oil are traded in global markets so it is not appropriate at this stage to include them.  We note that for oil markets international workstreams are in progress co-ordinated by appropriate authorities (IOSCO for financial markets and IEF for physical).  We are not aware of similar initiatives for coal but would agree that the logic for considering that market internationally applies in the same way as for oil.  

17. Do you agree that it is appropriate to apply exemptions and de minimis levels? If not, why not?

The UK does not consider it appropriate to apply exemptions and de minimis levels to the core obligations of an energy markets specific market abuse regime for small market participants as they can still pose a real risk of market abuse.  However, the provisions for market oversight of such small undertakings should be proportionate to the risk they pose in order to avoid an excessive compliance burden which might drive small players out of the market or present a barrier to the entry of new small players. In ensuring that administrative burdens on small undertakings are proportionate it is, nevertheless, important to ensure that the core obligations underpinning market integrity apply to all market participants. 

18. Do you agree that market data relating to energy market transactions should be reported centrally? If not, why not?

The UK supports the creation of a central trade repository to coordinate and publish data relating to energy and carbon markets.  Reporting could, where appropriate, be carried out by organised exchanges and brokers.  As has been argued in relation to trade repositories in other asset classes, it is essential that access to trade repository data by relevant regulators is provided regardless of the location of the repository.  Also, data must be appropriately secure to preserve market participants’ confidentiality.

19. Do you agree the body with an oversight role requires full access to fundamental data relating to carbon?

The UK supports increased transparency and quality of information on carbon market fundamentals. We support the creation of a central repository to consolidate the information at the European level.  We agree that data on management of the new entrants reserve, allowances from closures and allowances banked between Phases should be publically available and regularly updated. However, we do not think it necessary to provide more frequent reporting of emissions data as this would be time consuming and costly for operators and competent authorities to manage (although this should not preclude the use of trade repositories for carbon, if that would otherwise be appropriate).
.

