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23 July 2010

Public Consultation on measures to ensure transparency and integrity of wholesale markets in electricity and gas

We support the European Commission’s (EC’s) objective to put in place an enhanced regulatory framework for wholesale energy markets.  The increased integration of markets (geographic and product) means a new tailor made energy sector market integrity and transparency regime is needed.  The new regime should:

· establish clear monitoring responsibilities and coordination between financial and energy market regulators – both at a national and EU level

· identify a common understanding of what constitutes inside information and market abuse which takes account of the specifics of the energy sector and does not restrict firms from optimising physical assets

· put in place detailed fundamental data transparency requirements to ensure a level playing field across the EU – including closing significant gaps such as gas production transparency arrangements

· ensure regulators have timely access to the information they need to discharge their duties to monitor wholesale markets – including cost effective arrangements for reporting transaction data to a single central data repository 

· improve market transparency by requiring the trade repository to publish anonymous transaction data on a regular basis. This will also facilitate the creation of more robust price indices

We believe this new sector specific transparency and market integrity regime should be enshrined in primary, sector specific legislation, rather than through any extension of the existing MAD into the physical wholesale energy markets.  This will help ensure the EC can implement all of the necessary components of the new regime and create a level playing field across the EU.

Set out below in the Annex are our answers to the specific questions outlined in the EC’s consultation paper, which illustrate and expand on the points made above in more detail.

Jonas Törnquist

Head of Transmission and Regulatory Affairs

Annex

Q1. Are there particular developments in relation to oversight of energy markets at a national, European or global level that we have not properly considered?

The EC has identified the main elements. But the complexity and large number of related initiatives from the EC means it is crucial there is effective coordination to fully understand the impact of all proposed measures. Otherwise, unnecessary regulatory overlap or unintended consequences will result and these could be very damaging.  Two initiatives are particularly important in this respect:

· the recent EC consultation on a “Revision of the Market Abuse Directive” which proposes changing the definition of inside information in relation to commodity derivatives. 
We believe this could have significant unintended consequences – including in the physically traded energy markets – that will undermine asset based trading.  This is because it could if not drafted properly effectively prohibit asset owners from making use of information associated with their assets. This would in turn impact prices and incentives to invest as well as preventing optimisation of asset portfolios, leading to inefficiency, disincentives to invest and ultimately higher prices to consumers. 

We also think that this initiative appears to prejudge the work of DG Energy in seeking to establish a sector specific approach to market integrity and transparency.  The definition of inside information used in the MAD should be consistent with that developed under DG Energy’s new regime. 
· the review of MiFID and definition of derivatives. 
If the EC changes the definition of derivatives as part of its review of MiFID the scope of the respective market abuse regime in the financial and physical markets will change significantly. Furthermore, significant changes will also take place with respect to the responsible authority for market monitoring.  

We urge the EC to take account of the US proposals in the Dodd-Frank Bill for Reform of Wall Street and Consumer Protection that clarifies that the definition of a swap should not include…”any sale of a non-financial commodity or security for deferred shipment or delivery, so long as the transaction is intended to be physically settled…”.
  Differences between the US and EU in this respect could distort market development.
Q2. Do you agree that the current Regulatory Framework should be updated to include clear rules governing energy market oversight? Please justify your reply.

Yes.  We believe there is a need for a comprehensive, sector specific, market integrity and transparency regime.  This should aim to close the perceived regulatory gaps and ensure there is an effective market oversight and enforcement. The framework needs to take into account the increasingly integrated nature of EU commodity markets both by product and geographic scope. The new regime must be comprehensive in coverage and extend to all physical energy transactions regardless of where they are traded (i.e. regulated exchange, MTFs, OTC and bilateral).

We consider that the new regime should be comprised of three main elements:

1. transparency of both fundamental and transaction data
This should build on the requirements in the 3rd Energy Package to deliver more detailed information closer to real time, including:

· gas production – there are currently no formal transparency requirements in relation to gas production and it remains the most significant gap at present.  All gas production that is situated within the EEA should be subject to the same transparency requirements and need to be made consistent with the far reaching transparency seen in the power generation sector. As soon as any gas enters the EEA gas transmission network it should be subject to the same levels of transparency, thereby alleviating any concerns of differences in treatment between EEA and non EEA producers.

· LNG and gas storage

· gas and power TSOs including interconnectors

· power generation – The requirements for power generation transparency must be harmonised across the EU to ensure equal requirements and application
· CO2 emissions – more frequent release of emissions data is required to facilitate the development of the traded carbon market
· transaction and market transparency - The envisaged EU trade repository should have responsibility for publishing anonymous transaction data on a regular basis as close to real time as possible.  This will help improve transparency in price formation as well as allow the development of more robust price indices.
2. consistent, energy specific, definition of inside information and market abuse
This must be carefully considered to ensure that it does not restrict firms’ ability to optimise physical assets. Any such restrictions will undermine efficiency, be a disincentive to invest in assets and increase costs and ultimately prices to consumers.

3. an effective monitoring regime which clearly identifies the powers and responsibilities of the competent regulatory authorities (see answer to question 3 below)

Q3. Do you agree that this update should ensure integrated/coordinated oversight between financial and commodity markets and across borders.

Yes.  The regime needs to recognise the increasingly integrated nature of EU energy markets and set out clearly defined boundaries and responsibilities for regulatory authorities in energy and financial markets.  This includes how ESMA and ACER will cooperate at an EU level. 

We believe the primary responsibility for monitoring wholesale traded energy markets should be as follows:

· commodity derivatives traded on exchanges, MTFs and OTC - regulated through existing MAD under the primary monitoring responsibility of financial regulators

· physical spot and forward physical products traded on exchanges, MTFs and OTC - regulated through the tailor made market integrity and transparency regime under the primary monitoring responsibility of energy regulators

· CO2, all products – we consider that the regulation of the CO2 market needs a tailor made regime (see answer to question 13 below) that is integrated with derivatives and spot/physical markets.  This regime may build on existing as well as needing new legislation and regulation.  It seems sensible that the primary monitoring responsibility of should sit with the financial regulators given that CO2 is effectively a paper product without the physical characteristics of energy products.

Q4. Do you agree that the overlap of physical, and financial (derivative) markets, and the cross border nature of the market currently leads to sub-optimal oversight of energy markets?

Potentially - depending on how well the respective authorities cooperate.  This is why there is a need to clarify the responsibilities of regulators including how they cooperate.

Q5. Do you agree that definitions of market misconduct for gas and electricity markets should be consistent across EU? If not, why not?

Yes.  If there are different approaches this will only serve to undermine market integrity and increase the regulatory burden on firms. 

Q6. Do you agree that market misconduct should follow the MAD definitions? If not, why not?

The definitions of market misconduct and inside information must be commodity specific (both in the physical and financial market legislation) and take into account of the physical nature of wholesale traded commodity markets.  The regimes must not undermine firms’ ability to optimise assets portfolios by unduly restricting their ability to use information relating to their assets.

As highlighted above we believe the EC’s proposals for amending the definition of inside information for commodity derivatives in its consultation on a “Revision of the Market Abuse Directive”  appears to prejudge the work of DG Energy in seeking to establish a sector specific approach to market integrity and transparency. 

Q7. Do you agree that specific account of the specificities of the physical energy markets should be taken of energy markets through guidance rather than in legislation? If not, why not?

No.  We believe there is a need for a sector specific market integrity and transparency regime that is enshrined in primary legislation.  This is to ensure there is level playing field across the EU.

Q8. Do you agree that regular market monitoring is an essential function to detect market misconduct?

Yes.  Competent authorities must be given the requisite powers to monitor the market – including being able to access relevant information and the ability to impose sanctions where appropriate.

Q9. If yes, given the characteristics of wholesale energy markets, do you agree that market monitoring is best organised on EU level?

EU wholesale energy markets are become increasingly integrated and this inevitably raises questions about how best to organise the primary responsibility for monitoring of these markets – i.e. nationally or at an EU level.  There are advantages and disadvantages to both options.  For example, EU level monitoring may help ensure a consistent approach across all markets but national regulators may have better detailed knowledge of local markets.

On balance, we believe the best approach would be for national regulatory authorities to take the primary responsibility for monitoring their national markets.  However, there is a need for a strong EU presence and an EU agency could:

· Coordinate cross-border investigations

· Issue guidance where required on interpretation of legislation

· Oversee the EU trade repository including facilitating information sharing between national regulators and organising access to the repository (see below)

· Resolve disputes between national regulators – for example on sharing of information

Q 10. If yes, do you believe that ACER should be given the role of an EU level monitoring body for wholesale energy markets?

We believe ACER should be given the responsibilities identified above in Question 9.

Q 11. Do you agree that the EU level monitoring body for energy markets should have a coordinating role to ensure effective application of EU level rules for energy markets? If not, why not?

Yes. See above answer to Question 9.

Q 12. In your view, would enforcement of market misconduct rules be best organised on national level or EU level?

It should be organised at a national level although there may be a role for ACER in ensuring consistency in approach.

a). If on a national level, would national energy regulators or national financial regulators be better placed to enforce compliance

It depends on whether the market abuse primarily related to a financial or physical product.  It is crucial however that firms are not subject to more than one penalty or duplicate sanctions for the same offence.


b). If on a European level which institution would be best placed to enforce compliance?

Q 13. Do you agree that the market monitoring body for energy markets should also be able to monitor EUA transaction?

The carbon market is unique in that derivatives transactions make up the vast majority of traded volumes but essentially serve a function of forward physical delivery.  The primary responsibility for monitoring the carbon market should therefore rest with the financial regulators.  The regulatory framework should also allow for carbon specific arrangements to protect smaller market participants – similar to investor protection arrangements.  However, carbon market oversight can only be effective if based on a good understanding of developments in the power (and to some extent gas) market.  Strong coordination between financial and energy regulators is therefore critical to establishing an effective oversight regime. 

Another specificity of the carbon market is its truly European nature and functioning.  Monitoring the market at a truly European level should be the ultimate objective but there is a need now to determine the distribution of responsibilities between the national and the EU level.  At the very least, the EU monitoring body should be in charge of the carbon market trade repository and mandated to ensure coordination of actions by national authorities (for instance during investigations involving parties in different countries).

Q 14. Would monitoring of traded carbon markets be best organised on national or on EU level?

See above answer to Question 13.

Q 15. If on EU level, do you believe that ACER could be an appropriate monitoring body?

See above answer to Question 13.

Q 16. Do you agree that is not appropriate at least at present to consider coal, oil and other commodities along with wholesale gas and electricity markets? If not, why not?

Yes.  At this stage we believe it would be difficult to create a commodity wide market integrity and transparency regime – but this should be reviewed in due course.

Q 17. Do you agree that it is appropriate to apply exemptions and de minimis levels? If not, why not?

We do not believe that the general application of exemptions (either to firms, products traded or types of transactions) or de minimis levels is consistent with an objective to ensure the new regime is comprehensive and closes the perceived regulatory gaps.  They could undermine confidence in the new regime and lead to the possibility of regulatory arbitrage if different approaches are taken across Member States.

The only area where we see application of de minimis levels is required on publication of fundamental data – where for example EFET has identified a threshold of 100 MW for an individual power plant below which transparency requirements should not apply.  Any de minimis levels for transparency should be applied on a consistent basis across the EU and should be monitored by ACER.

Q 18. Do you agree that market data relating energy market transactions should be reported centrally? If not, why not?

Yes.  We agree that reporting of transaction data to a single EU trade central repository is necessary.  It is crucial that there is no duplication of the central reporting requirement at a national level as this would be an unnecessary regulatory burden.  

We agree with the general reporting process outlined in the consultation paper.  Operators of exchanges, MTFs and brokers should directly report transaction data to the central repository through secure channels.  This can be done on a daily basis.  Purely bilateral standardised transactions can be reported an annual basis.  Regulators can also request access to records on non-standardised transactions if required.

We believe ACER should be responsible for setting up the central repository (it could operate an open tender for the provision of necessary services to help ensure cost effectiveness).  It should have direct oversight of the trade repository – which will help ensure effective control of confidential data and regulators’ timely access to information.  It is crucial that the trade repository has robust governance arrangements.  In particular:

· Governance – One option would be for the trade repository to have a governing board that also includes representatives of market participants.  At the very least there must be full and open consultation on key issues. It will be crucial to ensure there is effective engagement with market participants on developing the necessary systems and format for reporting. 

· Confidentiality of information – Secure information control systems must be put in place to ensure that there is no disclosure of or unauthorised access to confidential data 

· Defining appropriate access rights – competent regulatory authorities must have timely and efficient access to transaction data held within the repository.  However, there is a need to define these access rights carefully – for example access rights should be limited to the market(s) the regulator is responsible for regulating.  If a national regulator requests data that is not directly related to its national market then this should be assessed on a case by case basis by the governing board of the trade repository.

Q 19. Do you agree the body with an oversight role requires full access to fundamental data relating to carbon?

Yes.  Given the relationship between gas, power and carbon it is crucial that there is effective access to data both ways.








































� Text from the Letter sent on June 30th, 2010 from the Banking and Agriculture Senate Committees’ Chairmen Christopher Dodd and Blanche Lincoln to the House of Representatives corresponding Committee’s Chairmen, Barney Frank and Colin Peterson.
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