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1. The role of national law under the regime of Bagis Convention

The treaty relations established under the Parisv@ution (PC) among its Contracting
Parties are designed to facilitate the bringinglafms for compensation of nuclear damage
caused by a nuclear incident with transboundaryirdental effects. The regime of the
Convention shall harmonize national liability regsnand shall do away with, or minimize,
the problems which may occur if the general rulegrovate international law (conflict of
laws) are to be applied to the case. The Paris €dion in particular — and this likewise
applies to the other nuclear liability conventidbrsprovides rules on the law applicable and
on the court exclusively competent. This creatgslleertainty for both the victim and the
operator liable whichinter alia, prevents expensive fora shopping.

Irrespective of the harmonizing effects of the &onvention, the nuclear liability law of the
Paris States does not form a legal “bloc” whiclhasmonized in every regard and is totally
unified. The Parties to the Convention continuengebtates with different national legal

! [Paris] Convention on Third Party Liability in théeld of Nuclear Energy of #8July 1960 as revised on'28
January 1964 and 9November 1982http://www.oecd-nea.org/law/nlparis_conv.htnihhe 2004 Protocol to
Amend the Paris Conventioht{p://www.oecd-nea.org/law/paris_convention)ddfnot yet in force.

21963 Vienna Convention on Civil Liability for Nuer Damage (1963 VC) (IAEA Doc.INFCIRC/500); 1997
Vienna Convention on Civil Liability for Nuclear D@age (1997 VC) (IAEA Doc. INFCIRC/566 Annex); 1997
Convention on Supplementary Compensation for Nudeanage (CSC) (IAEA Doc. INFCIRC/567), the CSC
is not yet in force.




systems including third party liability regim&sThe Convention bridges the national
jurisdictions wherever the specifics of the nuclask so require to the extent that “ordinary
law is not well suited to deal with the particufgmoblems™ In all other fields the general

national law remains applicable. So there stilseprivate international law problems within
the Paris Convention regime which have to be solved

Article 14 (b) PC defines the term “national lawidaat the same time determines its position
within the system of the Convention. The provisieads as follows:

"National law" and "national legislation" mean thational law or the national legislation of the dou
having jurisdiction under this Convention over oiaiarising out of a nuclear incident, and that ¢taw
legislation shall apply to all matters both substemand procedural not specifically governed big th
Convention.
The second half of this Paragraph clarifies that ldw of the Convention is embedded in
national law, which is a corollary of the Convent®approach to only deal with those issues
regarding which national law is not “well suitedccording to the Convention’s Exposé des
Motifs, the reference to national law also includiesse rules of private international law,
“which are not affected by the Conventioh'The inclusion of the rules of private
international law is obvious because they are qidtte national law.

In implementing the principle established underiddt14 PC, the Paris Convention contains
the following references to national law.

The most famous one is Article 11 PC. It is a gahelause which stipulates that nature,
form, extent and the equitable distribution of cemgation are governed by national law
within the limits of the Convention. It covers aohd scope of applications and forms the
substantial base of compensation. In the Convenhiere are also provisions which allocate
responsibility for defined elements of nuclear ilip to national law such asege.qg,
establishing the amount of liability or the limitat of liability in time (Articles 7, 8 PC).

In addition to explicit references to national Ivere are implicit or silent competences of the
national law of the Parties. In some cases the @uion builds on national law as is by using
language as “unless national law provides to tmgraoy” (Article 8 (e) PC) or “designated or
recognized by the competent public authority” (&lgil (a) (vi) PC).

In other cases the Convention does not even men#tanal law at all, but nevertheless the
Convention’s implementation and application dependnational law. This applies to those
areas which under the law of conflicts are qualifes “preliminary or incidental question”
(“question préalable ou préliminaire”, “Vorfrage). An example is the use of the term
“property”. Damage to and loss of property is a pemsable head of damage under the
Convention (Article 3 (a) (i) PC).The Convention does not provide a definition of th

3 See on this issue in greater dethibrbert Pelzer Conflict of Laws Issues under the Internationaichéar
Liability Conventions, in:Jirgen A. Baur et al(eds.), Festschrift fur Gunther Kihne zum 70. Gisvag,
Frankfurt a. M. 2009, pp. 819 — 842. This presémabuilds to a larger extent on this former puddfion by the
author.

* No. 2 of the Exposé des Motifs to the Paris Cotivenrevised text approved by the OECD Councill6i
November 1982, ahttp://www.oecd-nea.org/law/nlparis_motif.html

®> No. 60 Exposé des Motifs (fn. 4). The version ofide 14 (b) as amended by the 2004 Protocol dosi@t the
end of the first sentence after the words “nucleaident” the following addition: “...excluding theules on
conflict of laws relating to such claims.”. On tlilsange of drafting seelzer(fn. 3) pp. 823 — 824.

® Regarding the 2004 Paris Convention see Artidfe) 1vii) 2.




concept of property but it has to be determinedompliance with the relevant national Iaw.
Moreover, also the acquisition and the loss of priypownership have to be assessed under
the rules of national law. National approachesstaldish the causal link between the incident
and the damage also fall under the category ofrpirgdry questiorf. So a great number of
decisive elements which are required to justifyaant for compensation for nuclear damage
will, as the case may be, have to be taken fronrdlevant national law and thus are subject
to the law of conflicts.

2. The competent court and the law applicable

Article 13 PC designates a court exclusively competto deal with actions under the
Convention. The designation of the court has camseces for the law applicable because, in
accordance with Article 14 (b) PC, the court witipdy thelex fori. That law includes the
Paris Convention and for all substantial or procaldmatters not covered by the Convention
the national law of the State of the colBoth the Convention and the national law shall be
applied without discrimination based upon natiagaklomicile or residence (Article 14 (a)
and (c) PC).

The applicability of théex foriis a clear and a sensible solution. However, tasgaloubts as
to whether this rule applies to all cases withooy axception. Already at an early stage
authors identified three fields where the rule doetsapply*°

Pursuant to Article 7 (d) PC the amount of liakilitf the operator established in accordance
with the Convention “shall apply to the liabilitf such operators wherever the nuclear
incident occurs.” In other words, the liability aomd shall also apply if the nuclear incident,

e.g, during transport, occurs outside the installatdate. It follows that the competent court

has to apply the liability amount established bg thstallation State and not the liability

amount under the law of the court State.

Furthermore, the application of thex fori does not seem to be appropriate regarding the
compensation for nuclear damage to the means rggaat (Article 7 (c) PC). In those cases
compensation shall not have the effect of redutirggliability amount established for the
operator below a defined minimum amount. The amafirMompensation of the operator is
that which the installation State established astdime amount applicable under te fori.

The last exception was identified for cases to Wwhio accordance with Article 6 (h) PC,
“provisions of national or public health insuransecial security, workmen’s compensation

" Pelzer(fn. 3) pp. 824 - 828 provides an enumerationhef Articles and of substantial areas which expyicit
and implicitly refer to national law. This list cers all nuclear liability conventions. See alsartmut
Hillgenberg Das Internationalprivatrecht der Gefahrdungstmafttiir Atomschaden, Diusseldorf 1963 pp. 54 —
55.

8 Cf. [Hermann] Weitnauer Haftung gegeniiber Dritten auf dem Gebiet der Keengie, in: Der Betrieb 14
(1961) pp. 293 — 302 (300Franz SchmidDas Abkommen der Europaischen Kernenergieag¢®taCE) Uiber
die Haftpflicht auf dem Gebiet der Kernenergie, Wi®61, p. 61Pelzer(fn. 3) pp. 828 — 831.

° No. 60 Exposé des Motifs (fn. 4). On the appliigtof the law of the court also s&unther KiihneHaftung
bei grenziiberschreitenden Schaden aus Kernreakitieim in: Neue Juristische Wochenschrift 39 (198p.
2139 — 2146 (2141)Heinz Haedrich Atomgesetz mit Pariser Atomhaftungsiibereinkomnigagen-Baden
1986, p. 649 and the authors referred to in fn. 8.

19 SeewWeitnauer(fn. 8) p. 300 an&chmid(fn. 8) p. 61.



or occupational disease compensation systems” afphyiously, these cases are to be
governed by the law of the country of the respectigcial security system rather than by the
law of the court.

The authors who identified these exceptions froalék fori stress that these exceptions are
the only ones.Auf alle anderen Falle findet die lex fori uneingesinkt Anwendunty:* This
view is particularly supported by the authors’ tfiexception, the liability amount. Actually,
the provision of Article 7 (d) PC is the only one the Convention which clearly and
expressly stipulates that the liability amount loé bperator as established by the installation
State shall apply “wherever the nuclear inciderduos.” By argumentum e contrarid may

be concluded that in all other cases where suctesgpeference does not exist the law of the
court has to be applied. This is a correct conclusBut which are its consequences? Is there
assurance that the law of the court including #ve of conflicts of the court State, points at
that law which complies with the Paris ConventiddP is there the risk that the private
international law rules of the court State giveopty to another law? Examples may help
clarifying this issue.

Pursuant to Article 10 PC the operator’s liabilitgs to be covered by insurance or other
financial security. The amount, type and termshait tcoverage are to be specified by the
competent public authority of the installation $tatiability amount and its coverage
complement each other and form a package. Thisoapprwould not work if the liability
amount were covered by the law of the installatdate while the coverage were subject to
the diverging law of another State. This becomesanticular evident if the other law requests
prerequisites for financial security other than itistallation State, which could entail that the
operator does not have coverage. Such combinatmrdwnot match the concept and the
purpose of financial security under the Convention.

An identical situatione. g.,exists if prescription periods would be imposedimoperator by
the other law which differ from the prescriptiornripés of the installation State: If under the
installation State law the prescription perioden years while the other law requires twenty
years, it is difficult to justify that the operatbas to satisfy claims after the elapse of the ten
year period. As a matter of fact, it appears alwaybe problematic when the Contracting
Parties have discretion to regulate certain isdfi@s.those cases the operator were requested
to comply with the rules of a law other than thev laf the installation State which he
legitimately is not prepared for, the regime of #&ris Convention would be ruled out. In
other words, the law of conflicts of the court 8thas to ensure that the law of the installation
State is applied.

A comparative look at the 1963 and the 1997 Vie@unvention¥ reveals identical
problems. The “Explanatory Texts”, which is a sagfiicial explanation of the 1997 Vienna
Convention, address the extent to whichléxefori is the law to be applied. The explanation
emphasizes that “even if the competent court isthetcourt of the Installation State, that
court will have to refer to determinations madetly Installation State in respect of matters

1 Schmid(fn. 8) p. 61.

12En, 2.

13 The 1997 Vienna Convention on Civil Liability faNuclear Damage and the 1997 Convention on
Supplementary Compensation for Nuclear Damage HaBapory Texts, IAEA International Legal Series, 3,
Vienna 2007 pp. 52 — 54.



such as the designation of the liable operatongkert.1(c)), the limit, if any, of the operator’s
liability or the limit of liability cover (ArticleVIl).” **

In summary, the competent court shall applyl&éxefori including the law of conflicts of the
court State. However, whenever the Convention elthdds on existing national legislations
or grants discretion to the State Parties to latgslthelex fori has to ensure that the law of
the installation State shall be applied.

3. Conclusion

The problems dealt with in this presentation are tonsequence of a certain degree of
ambiguity or vagueness of the Convention which gegshis due to the complexity of the
subject. The provisions on the law to be appliedh®ycompetent court are not crystal clear.
The directly applicable law of the Convention, ¢t ne hand, and a broad area of issues
which are governed by national law, on the othardhdave to be taken into account and
jointly form the basis for the compensation of macl damage. Whenever the Convention
points at the national law to be applied, in pattc if the State Parties have discretion to
legislate under the Convention, conflict of lawsuiss have to be solved.

Of course, these problems can be solved by wayopfgp interpretation of the legal texts. But
interpretations may be erroneous and they do nmessarily create legal certainty among all
Contracting Parties. It is therefore desirable that Contracting Parties aim at drafting clear
choice of law rules in their national implementilegislations. The EU could support that
effort by providing unified yardsticks.

14 Op. cit.(fn. 13) p. 52. See alsbidemthe continuation of the respective paragraph anthbtes 165, 166.



